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SECTION ONE 
INTRODUCTION, TERMS AND ACRONYMS, KEY DATES 

 
1.1 INTRODUCTION 
 

The Hawaii Employer-Union Health Benefits Trust Fund (EUTF) is soliciting proposals 
from qualified firms to conduct an audit of prescription drug claims processed by 
Caremark PCS Health, LLC and SilverScript Insurance Company, the pharmacy benefit 
managers (PBM) for its self-funded prescription drug plans.  A comprehensive claims 
audit will assure the Board that claims are being processed in accordance with the 
contract between Caremark PCS Health, LLC and SilverScript Insurance Company and 
the EUTF, that participants are receiving the benefits to which they are entitled, and that 
the cost containment measures and contractual pricing mechanisms approved by the 
Board are being uniformly applied by the PBM.   
 
A more detailed description of these services is set forth in Section Two (Scope of Work) 
of this RFP.  When responding to this RFP, we encourage you to describe the ways in 
which you believe your organization’s service capability is unique or would add particular 
value.  Please be succinct in your answers and, if certain services cannot be provided, 
please so state where appropriate. 

 

1.2 CANCELLATION 

 The RFP may be cancelled and any or all proposals rejected in whole or in part, without 
liability to the State, when it is determined to be in the best interest of the State. 

 
1.3 TERMS AND ACRONYMS USED THROUGHOUT THE SOLICITATION 
 

  BAFO = Best and Final Offer 

 CPO = Chief Procurement Officer 

 EUTF = Hawaii Employer-Union Health Benefits Trust 
Fund 

 GC = General Conditions, issued by the Department of 
the Attorney General 

 GET = General Excise Tax 

 HAR = Hawaii Administrative Rules 

 HRS = Hawaii Revised Statutes 

 Offeror = Any individual, partnership, firm, corporation, 
joint venture, or representative or agent 
submitting an offer in response to this solicitation 

 PBM = Pharmacy Benefit Manager 

 Procurement 
Officer  

= The contracting officer for the State of Hawaii, 
EUTF 

 RFP = Request for Proposal 

 State = State of Hawaii, including its departments, 
agencies, and political subdivisions 
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1.4 RFP SCHEDULE AND SIGNIFICANT DATES 
 

Proposals must be received by 12:00 Noon, HST on March 7, 2014.  Late proposals will 
be rejected and not considered.  The table below represents the State’s best estimate of 
the schedule that will be followed.  All times indicated are based on Hawaii Standard 
Time (HST). These dates are estimates only and are subject to change at EUTF’s sole 
discretion.  EUTF reserves the right to change any date(s) as deemed necessary and in 
the best interest in the State of Hawaii.  If a component of this schedule, such as 
"Proposal Due date/time" is delayed, the rest of the schedule will likely be shifted by the 
same number of days.  Any change to the RFP Schedule and Significant Dates shall be 
reflected in and issued in an addendum.  The approximate schedule is as follows: 

 
Release of Request for Proposals February 3, 2014 
Pre-proposal Conference February 10, 2014 
Due date to Submit Registration Form  February 13, 2014 
Due date to Submit Written Questions February 14, 2014 
State’s Response to Written Questions February 21, 2014 
Proposals Due date/time  March 7, 2014 

12:00 Noon, HST 
Discussion with Priority Listed Offerors (if necessary) April 4, 2014 
Best and Final Offer (if necessary) April 11, 2014 
Notice of Award April 24, 2014 
Contract Start Date May 12, 2014 
Report Issued July 14, 2014 

 
1.5 PRE-PROPOSAL CONFERENCE 
 

The purpose of the pre-proposal conference is to provide Offerors an opportunity to be 
briefed on this procurement and to ask any questions about this procurement. The pre-
proposal conference is not mandatory; however, Offerors are encouraged to attend to 
gain a better understanding of the requirements of this RFP. 
 
Offerors are advised that anything discussed at the pre-proposal conference does not 
change any part of this RFP.  All changes and/or clarifications to this RFP shall be done 
in the form of an addendum. 
 
The pre-proposal conference will be held as follows: 
  
Date:  February 10, 2014 
 
Time:  9:00 AM, HST 
 
Location:   EUTF Conference Room  

Hawaii Employer-Union Health Benefits Trust Fund 
City Financial Tower 
201 Merchant Street, Suite 1520 
Honolulu, HI 96813 
 
 

 3 RFP-14-003 



 

1.6 ISSUING OFFICE AND CONTACT PERSON 
 

This RFP is issued by EUTF and is available online at the State Procurement Office 
website (hawaii.gov/spo), the EUTF website (eutf.hawaii.gov) and at the issuing office 
noted below. 
 
The issuing office is: 
 

Hawaii Employer-Union Health Benefits Trust Fund 
201 Merchant St., Suite 1520 
Honolulu, HI 96813 

 
The individual listed below is the sole point of contact from the date of release of this 
RFP until the selection of the winning contractor.  Questions will be accepted only if 
submitted in writing and received on or before the day and time specified in Section 1.4, 
RFP Schedule and Significant Dates.  

 
Ms. Sandra Yahiro 
State of Hawaii 
Hawaii Employer-Union Health Benefits Trust Fund 
201 Merchant St., Suite 1520 
Honolulu, HI 96813 
Telephone:  (808) 586-7390 
Fax: (808) 586-2320 
Email:  eutfadmin@hawaii.gov 

 
 
1.7 QUESTIONS AND ANSWERS PRIOR TO OPENING OF PROPOSALS 
 

All questions shall be submitted in writing to the contact person by the due date specified 
in Section 1.4, RFP Schedule and Significant Dates, as amended.  No telephone calls 
will be accepted.  If an Offeror wants a formal answer to questions concerning this RFP, 
the Offeror shall submit such questions to the contact person by the due date.   

 
The State will respond to questions through Addenda/Amendments by the date specified 
in Section 1.4, RFP Schedule and Significant Dates, as amended.  To facilitate a 
meaningful response, written questions shall reference the page, paragraph, and line or 
sentence to which the question relates.  Such inquiries must contain identification of the 
Offeror, its telephone and fax numbers, and email and the RFP number. The EUTF is 
not responsible for delays or non-receipt of such responses or any communications by 
the Offerors.  
 

1.8 REGISTRATION  
 

Offerors interested in responding to this solicitation are encouraged to register with the 
RFP contact noted in Section 1.6, Issuing Office and Contact Person.  Offerors who 
have registered with EUTF will receive courtesy notices of any addendum that has been 
issued for this RFP.  To register, email or fax a completed Registration Form 
(Attachment 3) to the RFP contact person by February 13, 2014.  Failure to register may 
result in the Offeror not receiving notification of changes or addenda to the RFP.  It 
should be noted that Offerors are ultimately responsible for being aware of any addenda 
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issued by EUTF and should frequently refer back to the SPO website to check for any 
addenda that has been issued.   
 

1.9 SUBMISSION OF PROPOSALS 
 

Each Offeror shall submit only one (1) proposal.  The format and contents of the 
proposal are specified in Section Three of this RFP.   
 
Offerors shall submit all of the following:  

• One (1) signed master proposal.  The master proposal must be single sided, 
unbound and clearly marked “Master.” 

• Twenty (20) copies of the proposal.  Each copy must be marked “Copy __ of 20.”  
Copies may be bound and double sided. 

• Three (3) electronic copies of the proposal (in PDF format) on three separate 
CDs.    

 
The Offeror’s proposal, including all of its required submission types as noted above, 
must be received by EUTF no later than the closing date for receipt of proposals as 
shown in Section 1.4, RFP Schedule and Significant Dates.  Any proposal received after 
the closing date for receipt of proposals as shown in Section 1.4, RFP Schedule and 
Significant Dates will be rejected.  No faxed or emailed proposals will be considered or 
accepted.  Hand written proposals will be rejected.   

 
Proposals shall be mailed or hand delivered to:  
 

Ms. Sandra Yahiro 
State of Hawaii 
Hawaii Employer-Union Health Benefits Trust Fund 
201 Merchant St., Suite 1520 
Honolulu, HI 96813 

 
If proposal is to be hand delivered, the outside envelope shall be marked “hand 
delivered, proposal due March 7, 2014 12:00 Noon, HST.” 
 
The outside cover of the package containing the proposal shall be marked: 
 

State of Hawaii  
Hawaii Employer-Union Health Benefits Trust Fund 
Proposal Submitted in Response to: 
RFP No. 14-003 

 
1.10 DISQUALIFICATION OF PROPOSALS 
 

The EUTF reserves the right to consider as acceptable only those proposals submitted 
in accordance with the requirements set forth or referenced in this RFP and which 
demonstrate an understanding of the issues involved and the scope of services 
requested.  Any proposal offering terms and conditions contrary to those included in this 
RFP may be rejected without further consideration.   
 
Grounds for disqualification include: 
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• Proof of collusion among Offerors, in which case all proposals involved in the 
collusive action will be rejected and any participant to such collusion will be 
barred from future bidding until reinstated as a qualified Offeror. 
 

• Offeror’s lack of responsibility and cooperation as shown by past work or 
services rendered. 

 
• Offeror’s being in arrears on existing contracts with the State or having defaulted 

on previous contracts. 
 

• Delivery of the proposal after the time specified in Section 1.4, RFP Schedule 
and Significant Dates. 

 
• Offeror’s failure to pay, or satisfactorily settle, all bills overdue for labor and 

materials on former contracts with the State at the time of issuance of the RFP. 
 

• Proposal is unsigned. 
 

• Proposal does not comply with applicable laws, or contains provisions contrary to 
applicable law.  

 
• Proposal is conditional, incomplete, or irregular in such a way as to make the 

proposal ambiguous as to its meanings. 
 

• Proposal has provisions reserving the right to accept or reject the award, or to 
enter into a contract pursuant to an award, or provisions contrary to those 
required in the RFP.   
 

• Hand written proposals will be rejected.   
 

1.11 PROPOSAL AMENDMENTS 
 

The EUTF reserves the right to amend this RFP at any time prior to the closing date for 
best and final offers.   

 
1.12 FUNDING 
 

Execution of any contract between the State and the successful Offeror is contingent 
upon the availability of funds.  In addition, any contract resulting from this RFP shall be 
enforceable only to the extent of the availability of funds.  No damages or interest shall 
accrue against the State or EUTF as a result of the non-availability of funds.    
 
Depending on the prices proposed, the current level of funding may be insufficient to 
support the entire scope of the project.  If the current level is insufficient to support the 
entire project, the State reserves the right to negotiate with the Offeror(s) to reduce the 
price(s) and/or the project’s scope of work, and to select specific sections described in 
the Scope of Services for inclusion in the resulting contract.  Any such contract will be 
written to include only those portions selected by EUTF and may be written to be 
contingent upon further funding for the project.  However, the evaluation of the proposals 
shall be based on the proposals’ satisfying the entire scope regardless of whether less 
than the entire scope is included in the contract.   
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EUTF also reserves the right to subsequently select additional sections of the scope to 
be completed by the contractor as additional funds become available.  The price of any 
additional sections shall be at the prices agreed upon between EUTF and the contractor 
prior to the execution of the contract.  The existing contract will then be amended to 
include the selected additional sections at those mutually agreed upon final prices. 
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SECTION TWO 
BACKGROUND AND SCOPE OF WORK 

 
2.1 PROJECT OVERVIEW AND HISTORY 
 

If awarded a contract to provide claim audit services, contractor agrees to provide the 
following work and services in a satisfactory, timely and proper manner and in 
accordance with the specifications, general proposal requirements and conditions, and 
appendices included herein. 

 
The primary scope of work for this request for proposal is to conduct audits of the 
EUTF’s prescription drug plans provided to active and retired employee-beneficiaries by 
Caremark and SilverScript, the EUTF’s PBM.  For a complete description of the benefits 
see Exhibit C, Plan Description.  The general goals of the audit are to 1) ensure that the 
PBM complies with contractual requirements and 2) ensure that claim payments are in 
line with approved benefits. 
 
 

2.2 SCOPE OF WORK 
   

All services provided to EUTF shall be in accordance with this RFP, including its 
attachments and any addendums. 
 
The following summarizes the scope of work requirements to be provided by the 
contractor: 
 

A. Period of Audit 
1. Caremark: 5/1/12 – 6/30/13 
2. SilverScript: 7/1/12 – 6/30/13 

 
Audit shall be completed within eight weeks from receipt of data from PBM.   

 
B. Audit Services – Audits required include the following: 

1. Audit of Administrative Procedures and System Edits 
a) Examine eligibility and system edits which include 

deletions and additions of employee-beneficiaries and 
dependent-beneficiaries to determine if claims are paid 
correctly based on the 834 Transaction and Full File.   

b) Determine if the PBM’s administrative policies and 
procedures are demonstrated by the appropriate edits 
and reviews to administer the EUTF’s plans and make 
recommendations to the EUTF if they are not. 

 
2. Audit of Claims Processing 

a) Verify claims are paid in accordance with contract 
provisions. 

b) Confirm claims are processed in accordance with PBM’s 
established administrative procedures, including timeliness 
of payment and claims appeal process. 

c) Ensure that third party recovery procedures, including 
coordination of benefits, are followed in accordance with 
health insurance industry standards. 
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d) Identify errors and error patterns or trends, identify causes, 
assess effects, and provide recommendations for 
corrections or improvements. 

 
3. Rebate Audits 

a) Audit shall be limited to a review of up to ten (10) 
pharmaceutical company contracts directly related 
in proportion to the claims paid for drugs provided 
by manufacturers from highest to lowest. 

b) Such review of pharmaceutical company contracts 
may include formulary and rebate provisions to the 
extent permitted by such contracts and shall be 
limited to information necessary for validating the 
accuracy of the rebate amounts remitted to STATE 
by Caremark and SilverScript, and according to the 
contract with EUTF. 
 

4. Mail Order Brand Drug Acquisition Cost Audit 
a) Conduct an audit to confirm that STATE has paid 

no more for brand drugs billed to it by Caremark 
and SilverScript under its mail order pharmacy 
programs than Caremark’s and SilverScript’s actual 
acquisition costs. 

b) The audit will include only those portions of 
purchase agreements necessary to determine 
Caremark’s and SilverScript’s compliance with the 
guarantee that STATE has paid no more for brand 
drugs billed to it by Caremark and SilverScript 
under its mail order pharmacy programs than  
Caremark’s and SilverScript’s actual acquisition 
costs. 

c) As part of the audit, review documentation in order 
to confirm compliance with the guarantee, including 
a statistically valid sample of detailed invoicing 
information for brand name drug claims dispensed 
under the mail order pharmacy program.  Confirm  
Caremark’s and SilverScript’s compliance with the 
guarantee to STATE, however, the auditor will not 
be allowed to remove any documentation relating to 
Caremark’s or SilverScript’s actual acquisition cost 
from Caremark or SilverScript offices or disclose 
any information to STATE regarding Caremark’s 
actual acquisition cost, except the amount of any 
applicable refund that the auditor and Caremark 
and SilverScript agree may be payable to STATE. 

 
C. Audit Report – Submit a report on the pharmacy benefit plans audited.  The 

report shall include but not be limited to the following: 
1. A general statement of audit objectives. 
2. A summary of the audit sampling methodology implemented. 
3. A summary of audit findings and recommendations, including: 

a) Dollar value and the number of claims examined: 
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1. As percentage of total claims paid. 
2. With financial errors as percentage of total claims paid.  

Number and dollar value broken down into over- and under-
payments as separate percentages of total claims paid. 

3. With administrative errors as a percentage of total claims paid. 
b) Total number of claims audited to measure processing time as a 

percentage of total claims paid. 
c) Comments and recommendations for improvement: 

1. PBM’s claims processing and administrative procedures. 
2. PBM’s processing of EUTF 834 Transaction and Full File.  

d) A copy of the PBM’s response to the contractor’s draft report and 
any modifications the PBM has implemented or will implement as a 
result of the audit. 

e) A list of claims with financial errors and a brief description of the 
types of error. 

f) A list of claims with administrative errors and a brief description of 
the types of error.   

 
D. Presentation to the Board – Present audit findings and recommendations to the 

EUTF Board of Trustees at next scheduled meeting following completion of the 
audit. 

 
E. Additional Services to be Provided by Contractor – In addition to the foregoing 

services, the Offeror selected must provide the following: 
1. Assign a primary auditor to serve as the contractor’s liaison to the EUTF 

(the “Primary Auditor”).  The Primary Auditor  shall participate in weekly 
conference calls, and other special meetings called by the 
Administrator. 

2. Submit weekly progress reports to the Administrator. 
3. When corresponding with the Board, mail or deliver the original letter 

addressed to the Board chair with twenty (20) copies, hole-punched and 
stapled, to the Administrator. 

4. The contractor shall make its own working arrangements with Caremark 
and SilverScript and pay them directly for any billed charges (computer 
use, office rent, etc.) 
 

 Submit twenty (20) copies, hole-punched and stapled, of the Audit Report and present your 
Company’s findings to the EUTF Board of Trustees at their next regularly scheduled 
meeting.  

 
• Contractor will provide recommendations for amending prescription drug benefit plan 

provisions identified as problematic in the audit 
 

• Key Personnel.  The contractor will name one of its personnel assigned to servicing 
the EUTF under this contract as the Primary Auditor.  The Primary Auditor will be the 
primary liaison between the contractor and the EUTF and shall be responsible for the 
contractor’s performance of the contract.  The contractor will not change the Primary 
Auditor or any member of the client servicing team identified in the contractor’s 
proposal without at least thirty (30) days advance written notice to the EUTF.  
Substitute or additional personnel shall not be used until: (a) the EUTF is provided 
with a resume and any other information requested regarding the substitution or 
addition of personnel; (b) if the change is to the Primary Auditor, the EUTF is given 

 10 RFP-14-003 



 

an opportunity to interview the new proposed Primary Auditor; and (c) the EUTF 
approves the substitution or addition of personnel at no cost to the EUTF.  Unless a 
substitution or change in personnel is approved by the EUTF, the EUTF shall have 
the right to terminate the contract, at no cost to the EUTF, if the Primary Auditor or 
any of the client servicing team personnel assigned to this contract are reassigned, 
leave the contractor’s employment, or otherwise become unable to perform the 
services required by the contract. 

 
 

 
2.3 HAWAII EMPLOYER-UNION HEALTH BENEFITS TRUST FUND RESPONSIBILITIES 

 
The EUTF is an agency of the State that is attached to the Department of Budget and 
Finance for administrative purposes.  The statutes establishing and governing the 
operations of the EUTF are found in Chapter 87A, Hawaii Revised Statutes (HRS).  The 
EUTF is administered by a board of ten trustees who are appointed by the Governor.  
Five trustees represent the employee-beneficiaries, one of whom represents retirees.  
These five trustees are selected by the Governor from a list of candidates provided by 
the exclusive employee representative organizations.  The remaining five trustees, also 
appointed by the Governor, represent the public employers.  The Board’s responsibilities 
include determining the nature and scope of benefit plans, negotiating and entering into 
contracts with insurance carriers, establishing eligibility and management policies, and 
overseeing EUTF activities.   
 
Under Chapter 87A, HRS the EUTF is authorized to design, provide, and administer 
health and other benefit plans for state and county employees, retirees, and their 
dependents.  The benefit plans include medical, prescription drug, chiropractic, dental, 
vision, and life insurance.    
 
The EUTF also provides reimbursements to retirees and their spouses who participate in 
Medicare Part B.  Enrollment in Medicare Part B is required for Medicare-eligible retirees 
and their Medicare-eligible dependents to participate in the EUTF plans.   
 
Public employer contributions to pay for these plans, insofar as retirees are concerned, 
are set or limited by provisions of Chapter 87A, HRS.   
 

2.4 TERM OF CONTRACT 
 

The contract is intended to start on or about May 12, 2014.   
 
When interests of the State or the Contractor so require, the State or the Contractor may 
terminate the contract for convenience by providing six (6) weeks prior written notice to 
the other party. 
 

2.5 CONTRACT ADMINISTRATOR 
 

For the purposes of this contract, Sandra Yahiro, Administrator, (808) 586-7390, or 
authorized representative, is designated the Contract Administrator. 
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SECTION THREE 
 

PROPOSAL FORMAT AND CONTENT 
 
3.1 OFFEROR’S AUTHORITY TO SUBMIT AN OFFER 
 

The State will not participate in determinations regarding an Offeror's authority to sell a 
product or service. If there is a question or doubt regarding an Offeror's right or ability to 
obtain and sell a product or service, the Offeror shall resolve that question prior to 
submitting an offer.  

 
3.2 REQUIRED REVIEW 
 

3.2.1 Before submitting a proposal, each Offeror must thoroughly and carefully 
examine this RFP, any attachment, addendum, and other relevant document, to 
ensure Offeror understands the requirements of the RFP.  Offeror must also 
become familiar with State, local, and Federal laws, statutes, ordinances, rules, 
and regulations that may in any manner affect cost, progress, or performance of 
the work required. 

 
3.2.2 Should Offeror find defects and questionable or objectionable items in the RFP, 

Offeror shall notify the EUTF in writing prior to the deadline for written questions 
as stated in the RFP Section 1.4, Schedule and Significant Dates, as amended. 
This will allow the issuance of any necessary corrections and/or amendments to 
the RFP by addendum, and mitigate reliance of a defective solicitation and 
exposure of proposal(s) upon which award could not be made.   

 
3.3 PROPOSAL PREPARATION COSTS 
 

Any and all costs incurred by the Offeror in preparing or submitting a proposal shall be 
the Offeror’s sole responsibility whether or not any award results from this RFP.  The 
State shall not reimburse such costs.  
 

3.4 TAX LIABILITY 
 

3.4.1 Work to be performed under this solicitation is a business activity taxable under 
Chapter 237, HRS and if applicable, taxable under Chapter 238, HRS.  
Contractor is advised that they are liable for the Hawaii GET at the current 4.5% 
for sales made on Oahu, and at the 4% rate for the islands of Hawaii, Maui, 
Molokai, and Kauai, or if changed by state law. If, however, an Offeror is a 
person exempt by the HRS from paying the GET and therefore not liable for the 
taxes on this solicitation, Offeror shall state its tax exempt status and cite the 
HRS chapter or section allowing the exemption. 

 
3.4.2 Federal I.D. Number and Hawaii General Excise Tax License I.D. Offeror shall 

submit its current Federal I.D. Number and Hawaii General Excise Tax License 
I.D. number in the space provided on Attachment 1, Offer Form OF-1, thereby 
attesting that the Offeror is doing business in the State and that Offeror will pay 
such taxes on all sales made to the State. 
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3.5 PROPERTY OF STATE 
 
  All proposals become the property of the State of Hawaii. 
 
3.6 CONFIDENTIAL INFORMATION 
 

3.6.1 If an Offeror believes that any portion of a proposal, offer, specification, protest, 
or correspondence contains information that should be withheld from disclosure 
as confidential, the Offeror shall inform the Procurement Officer named on the 
cover of this RFP in writing and provide justification to support the Offeror’s 
confidentiality claim.  Price is not considered confidential and will not be withheld. 

 
3.6.2 An Offeror shall request in writing nondisclosure of information such as 

designated trade secrets or other proprietary data Offeror considers to be 
confidential. Such requests for nondisclosure shall accompany the proposal, be 
clearly marked in the RFP, and shall be readily separable from the proposal in 
order to facilitate eventual public inspection of the non-confidential portion of the 
proposal.  All information Offeror believes is confidential, and not to be disclosed 
to the public shall also be listed on Attachment 4, Confidential Information.   
 

3.7  EXCEPTIONS 
 
Should Offeror take any exception to the terms, conditions, specifications, or other 
requirements listed in the RFP, Offeror shall list such exceptions in this section of the 
Offeror’s proposal in Attachment 5, Exceptions.  Offeror shall reference the RFP section 
where exception is taken, a description of the exception taken, and the proposed 
alternative, if any.  The State reserves the right to accept or reject any request for 
exceptions. No exceptions to statutory requirements of the AG General Conditions shall 
be considered. 

 
 
3.8 PROPOSAL OBJECTIVES 
   

3.8.1 One of the objectives of this RFP is to make proposal preparation easy and 
efficient, while giving Offerors ample opportunity to highlight their proposals.  The 
evaluation process must also be manageable and effective.   

 
3.8.2 Proposals shall be prepared in a straightforward and concise manner, in a format 

that is reasonably consistent and appropriate for the purpose.  Emphasis will be 
on completeness and clarity of content.   

 
3.8.3 When an Offeror submits a proposal, it shall be considered a complete plan for 

accomplishing the tasks described in this RFP and any supplemental tasks the 
Offeror has identified as necessary to successfully complete the obligations 
outlined in this RFP. 

 
3.8.4 The proposal shall describe in detail the Offeror’s ability and availability of 

services to meet the goals and objectives of this RFP as stated in Section 2.2, 
Scope of Work. 

 
3.8.5 Offeror shall submit a proposal that includes an overall strategy, timeline and 

plan for the work proposed as well as expected results and possible shortfalls. 
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3.9 PROPOSAL FORMS 

3.9.1 To be considered responsive, the Offeror’s proposal shall respond to and include 
all items specified in this RFP and any subsequent addendum.  Any proposal 
offering any other set of terms and conditions that conflict with the terms and 
conditions provided in the RFP or in any subsequent addendum may be rejected 
without further consideration. 

3.9.2 Offer Form, OF-1.  Offer Form, OF-1 is required to be completed using Offeror’s 
exact legal name as registered with the State of Hawaii Department of 
Commerce and Consumer Affairs, if applicable, in the appropriate space on Offer 
Form, OF-1 (Attachment 1). Failure to do so may delay proper execution of the 
Contract. 

The Offeror’s authorized signature on the Offer Form, OF-1 shall be an original 
signature in blue ink, which shall be required before an award, if any, can be 
made. The submission of the proposal shall indicate Offeror’s intent to be bound. 

3.9.3 Offer Form, OF-2.  Pricing shall be submitted on Offer Form OF-2 (Attachment 
2).  The price shall be the all-inclusive cost, including the GET, to the State.  No 
other costs will be honored.  Any unit prices shall be inclusive.  

3.10 PROPOSAL CONTENTS 

Proposals must: 

3.10.1 Include a transmittal letter to confirm that the Offeror shall comply with the 
requirements, provisions, terms, and conditions specified in this RFP. 

3.10.2 If subcontractor(s) will be used, append a statement to the transmittal letter from 
each subcontractor, signed in blue ink, by an individual authorized to legally bind 
the subcontractor and stating: 

a. The general scope of work to be performed by the subcontractor;

b. The subcontractor’s willingness to perform the indicated tasks.

3.10.3 Include the Offer Form OF-1 (Attachment 1), signed in blue ink, with the 
complete name and address of Offeror’s firm and the name, mailing address, 
email, telephone number, and fax number of the person the State should contact 
regarding the Offeror’s proposal. 

3.10.4 Include the Offer Form OF-2 (Attachment 2).  See Section 3.9.3. 

3.10.5 Include, if applicable: 
• Attachment 4, Confidential Information
• Attachment 5, Exceptions.

3.10.6 Include and respond to all of the questions in Attachment 6, Questions for 
Offerors.  
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3.10.7 Include Attachment 7, Mandatory Requirements Certification, signed in blue ink. 
 
3.10.8 Include a financial statement from the most recent fiscal year that indicates 

Offeror’s financial stability.   
 
3.10.9 Provide all of the information requested in this RFP in the order specified. 
 
3.10.10  Be organized into sections, following the exact format using all titles, subtitles, 

and numbering, with tabs separating each section described below.  Each 
section must be addressed individually and pages must be numbered. 
 
a. Transmittal Letter 

The transmittal letter must be included as part of the proposal and shall 
be signed in blue ink by an individual authorized to legally bind the 
Offeror.   

 
b. Executive summary 

The executive summary shall clearly and concisely summarize and 
highlight the contents of the proposal in such a way to provide EUTF with 
a broad understanding of the proposal.   
 

c. Approach to the Project 
Provide an overview of the project with the objective of demonstrating the 
Offeror’s understanding of the RFP requirements.  The section should 
contain a description of how the project will be carried out and why this 
approach was selected.  Include anticipated problem areas, if any.   
 
Provide a detailed written response to all of the questions listed in Part A 
(Project Approach) of Attachment 6, Questions for Offerors.   
 

d. Organization and Staffing 
This section shall include information on the experience and professional 
qualifications of the Offeror’s staff who will be assigned to perform the 
work and services required under the RFP (the “project”).  Offeror shall 
include a response to all of the questions presented in Part B 
(Organization and Staffing) of Attachment 6, Questions for Offerors. 

 
The proposal shall include a resume of each individual who will be 
assigned to this project.  Resumes shall highlight experiences on specific 
projects that may be relevant to this project.  Resumes shall contain 
information relating to each person’s experience, education, and skills.  
This shall include, but is not limited to, names of employers, position 
titles, educational institutions attended, degrees and certifications 
obtained, and membership in professional associations. 

 
The proposal shall also contain references for each individual whose 
resume is included the proposal.  There shall be at least three (3) 
references for each individual.  Each reference shall include the contact 
person’s name, address, email address, and telephone numbers and, if 
applicable, a brief description of the project and responsibilities of the 
staff member’s experience with the reference.  References shall be 

 15 RFP-14-003 



 

former employers or persons who can provide information on the 
individual’s experience and competence.   

 
e. Offeror Background and Experience  

This section shall include a description of projects previously performed 
by the Offeror that are relevant to this project and demonstrate the 
Offeror’s qualifications and experience, including: customer name, brief 
description of the project, time period of the project, budget for the project 
and the computer environment used.  Offeror shall include at least one 
sample report in which work similar to that being solicited in this RFP was 
performed.  This section shall also include whether such projects were 
completed on time and within budget or if projects were delayed with cost 
overruns and the extent of the delays.   
 
This section shall include a statement that the Offeror maintains the 
current licenses necessary to provide the services required.  In addition, 
the Offeror shall provide evidence that the Offeror is registered to do 
business in the state of Hawaii prior to commencement of the work.  True 
and accurate copies of the Offeror’s licenses and certificates must be 
provided.   

 
This section shall also include a response to all of the questions 
presented in Part C (Offerors’s References) of Attachment 6, Questions 
for Offerors.  Offeror grants the EUTF authorization to contact any of the 
Offeror’s previous clients, including these client references, to evaluate 
the Offeror and its work. 

 
f. Pricing. 

Offeror shall propose a total price for the entire project.  The price will 
include all costs associated with the project including all applicable taxes.  
See Attachment 2, Offer Form OF-2. 

 
 

3.11 RECEIPT AND REGISTER OF PROPOALS 
 

Proposals will be received and receipt verified by two or more EUTF officials on or after 
the date and time specified in Section 1.4, RFP Schedule and Significant Dates, or as 
amended.   
 
The register of proposals and proposals of the Offeror(s) shall be open to public 
inspection upon posting of award pursuant to Section 103D-701, HRS. 

 
3.12 BEST AND FINAL OFFER (BAFO) 
 
 If the State determines a best and final offer (BAFO) is necessary, it shall request one 

from the Offeror.  Any BAFO must be received by the Issuing Office no later than the 
date and time specified in Section 1.4, RFP Schedule and Significant Dates.  If a BAFO 
is not requested by EUTF, or if requested and not submitted by an Offeror, the previous 
submittal will be construed as its best and final offer.  After BAFO are received, final 
evaluations will be conducted for an award.  All proposals become the property of EUTF.   

 
3.13 MODIFICATION PRIOR TO SUBMITTAL DEADLINE OR WITHDRAWAL OF OFFERS  
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3.13.1 The Offeror may modify or withdraw a proposal before the proposal due date and 

time. 
 

3.13.2 Any change, addition, deletion of attachment(s) or data entry of an Offer may 
be made prior to the deadline for submittal of offers. 

 
3.14 MISTAKES IN PROPOSALS 

 
3.14.1 Mistakes shall not be corrected after award of contract. 

 
3.14.2 When the Procurement Officer knows or has reason to conclude before award 

that a mistake has been made, the Procurement Officer should request the 
Offeror to confirm the proposal. If the Offeror alleges mistake, the proposal may 
be corrected or withdrawn pursuant to this section. 

3.14.3 Once discussions are commenced or after best and final offers are requested, 
any priority-listed Offeror may freely correct any mistake by modifying or 
withdrawing the proposal until the time and date set for receipt of best and final 
offers. 

3.14.4 If discussions are not held, or if the best and final offers upon which award will 
be made have been received, mistakes shall be corrected to the intended 
correct offer whenever the mistake and the intended correct offer are clearly 
evident on the face of the proposal, in which event the proposal may not be 
withdrawn. 

3.14.5 If discussions are not held, or if the best and final offers upon which award will 
be made have been received, an Offeror alleging a material mistake of fact 
which makes a proposal non-responsive may be permitted to withdraw the 
proposal if: the mistake is clearly evident on the face of the proposal but the 
intended correct offer is not; or the Offeror submits evidence which clearly and 
convincingly demonstrates that a mistake was made. 

Technical irregularities are matters of form rather than substance evident from the 
proposal document, or insignificant mistakes that can be waived or corrected without 
prejudice to other Offerors; that is, when there is no effect on price, quality, or quantity. 
If discussions are not held or if best and final offers upon which award will be made 
have been received, the Procurement Officer may waive such irregularities or allow an 
Offeror to correct them if either is in the best interest of the State. Examples include 
the failure of an Offeror to: return the number of signed proposals required by the 
request for proposals; sign the proposal, but only if the unsigned proposal is 
accompanied by other material indicating the Offeror’s intent to be bound; or to 
acknowledge receipt of amendment to the request for proposal, but only if it is clear 
from the proposal that the Offeror received the amendment and intended to be bound 
by its terms; or the amendment involved had no effect on price, quality or quantity. 
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SECTION FOUR 
 

EVALUATION CRITERIA 
 
Evaluation criteria and the associated points are listed below.  The award will be made to the 
responsible Offeror whose proposal is determined to be the most advantageous to the State 
based on the evaluation criteria listed in this section.  Please see noted attachments for further 
instructions. 

 
4.01 INTRODUCTION 
 

The EUTF seeks to retain the highest quality organization to provide the PBM Claims 
audit services solicited under this RFP.  Throughout the selection process, the EUTF 
reserves the right, in its sole discretion:  
 

1. To not award the contract to the lowest cost Offeror. 
2. To not award the contract at all. 

 
4.02 EVALUATION PROCESS 

 
An Evaluation Committee selected by the Procurement Officer will review and evaluate 
all proposals submitted by the proposal submission deadline specified in Section 1.4, 
RFP Schedule and Significant Dates. 
 
The evaluation process will be conducted in six phases: 
 
Phase 1 - Evaluation of Mandatory Requirements  
Phase 2 - Establishment of Priority List of Offerors  
Phase 3 - Interviews with Priority-Listed Offerors (Optional) 
Phase 4 - Best and Final Offers (Optional) 
Phase 5 - Final Evaluation of Proposals (Optional) 
Phase 6 - Award 
 

4.03 EVALUATION CRITERIA 
 

 The evaluation criteria employed shall be: 
1. (Pass/Fail) Financial stability – The financial stability of the Offeror will be assessed in 

relationship to the size and scope of the project.     
2. (30 points) Experience and professional qualifications relevant to the scope of work in this 

RFP: 
a. Background and experience of the Offeror: the location of the Offeror, the nature, 

number and quality of Offeror’s personnel, the extent of Offeror’s resources, the 
breadth and depth of Offeror’s experience, the extent of Offeror’s experience with 
projects similar to the scope of work in the RFP   

b. Experience and knowledge in providing claims audits for prescription drug plans 
including EGWP, Medicare Part D plans, and plans similar to the size of the EUTF. 

c. Performance on projects of similar scope, including 
• Number of projects completed with similar scopes of work 
• Number of projects completed on time and within budget 
• Number of projects delayed or with cost overruns and extent of delays and 

overruns 
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• Satisfaction or dissatisfaction with work and services as determined by client 
references 

d. Resumes of key personnel that will be assigned to this project indicative of their 
capability to provide the required services. 

3. (30 points) Audit plan design, including: 
a. Audit approach/design. 
b. Administrative/procedural audit 
c. Systems capabilities/reviews 
d. Claims audit – general 
e. Contract management plan and capacity to accomplish the work in the required time 

including 
• The proposed methodology for project management to be used on this 

project. 
• The proposed project schedule showing estimated start day, duration and 

end date(s). 
4. (40 points) Cost – The overall cost of the project.  The lowest projected overall cost shall 

receive the maximum points available for cost, and other proposals shall receive points in 
proportion to the lowest proposal (i.e., a proposal double the cost of the lowest proposal 
would receive half the available points.) 

 
4.04 EVALUATION OF MANDATORY REQUIREMENTS 

 
The evaluation of the mandatory requirements shall be on a "pass/no pass" basis.  The 
purpose of this phase is to determine whether an Offeror's proposal is sufficiently 
responsive to the RFP to permit a complete evaluation.  Each proposal will be 
reviewed for responsiveness.  Failure to meet the mandatory requirements ("no pass") 
may be grounds for deeming the proposal non-responsive to the RFP and rejection of 
the proposal.  Only those proposals meeting the following mandatory requirements 
("pass") of Phase 1 will be considered in Phase 2: 

• Offeror must have been in business for a minimum of five (5) years. 
• Offeror must have provided PBM claims audit services to at least one health and 

welfare plan with at least 50,000 members (employee or retiree with dependents) 
within the past 5 years.   

• Offeror must be based in the United States.  “Based in the United States” means 
that Offeror’s principal place of business is in the United States and that Offeror 
is subject to service of process in the United States. 

• The primary auditor assigned to the EUTF account (the “Primary Auditor”) shall 
have a minimum of five (5) years experience conducting PBM claims audits 
within the immediate past 5 years.   

• Offeror shall have a separate health and welfare audit services division. 
• Submission of Financial Statement that indicates Offeror’s financial stability. 
• Submission of a complete Transmittal Letter. 
• Submission of a proposal that contains references, fee proposal and sample 

reports. 
• Submission of Attachment 7, Mandatory Requirements Certification, signed in 

blue ink. 
 
4.05 PHASE 2 – ESTABLISHMENT OF PRIORITY LIST OF OFFERORS 
 

All Offerors who pass Phase 1, Evaluation of Mandatory Requirements, shall be 
classified as "acceptable."  If there are more than three "acceptable" Offerors, the 
Evaluation Committee may evaluate all proposals and establish a priority list of no 
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more than three (3) Offerors who received the best preliminary evaluations.  The order, 
priority and points to be applied to each evaluation criteria are as follows:  

CRITERIA POINTS 

Experience and professional qualifications relevant to the scope of work in 
this RFP:   30 

Audit plan design 30 

Fees 40 

  TOTAL  100 

Award of points for fees shall be done as follows.  The Offeror proposing the lowest 
fee will receive the maximum points (40).  Each other Offeror will be awarded points 
based on the following formula:   

Fee proposed by lowest offeror X 40 =  Points awarded to Offeror 
Fee proposed by Offeror  

4.06 PHASE 3 – INTERVIEWS WITH PRIORITY LISTED OFFERORS (Optional) 

In this phase, the Evaluation Committee and the Procurement Officer may request 
presentations with the priority-listed Offerors to be conducted in Honolulu during the 
period indicated in Section 1.4, RFP Schedule and Significant Dates.      

4.07 PHASE 4 – BEST AND FINAL OFFERS (BAFO) (Optional) 

In this phase, the priority-listed Offerors may be asked to submit a best and final offer 
(BAFO) for the services requested under this RFP.  See Section 3.12, Best and Final 
Offer.   

4.08 PHASE 5 – FINAL EVALUATION OF PROPOSALS (Optional) 

In this phase, the Evaluation Committee will conduct final evaluations of the priority-
listed Offerors' proposals/BAFO in accordance with the following criteria: 

CRITERIA POINTS 

Experience and professional qualifications relevant to the scope of work in 
this RFP:   30 

Audit plan design 30 

Fees 40 
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  TOTAL  100 

Award of points for fees shall be done as follows.  The Offeror proposing the lowest 
fee will receive the maximum points (40).  Each other Offeror will be awarded points 
based on the following formula:   

Fee proposed by lowest Offeror X 40 =  Points awarded to Offeror 
Fee proposed by offeror  

4.09 PHASE 6 – AWARD 

The EUTF Board will make the final selection. 
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SECTION FIVE 

CONTRACTOR SELECTION AND CONTRACT AWARD 

5.1 EVALUATION OF PROPOSALS 

An evaluation committee of at least three (3) qualified State employees selected by the 
Procurement Officer shall evaluate proposals.  The evaluation will be based solely on 
the evaluation criteria set out in Section Four of this RFP. 

Prior to holding any discussion, a priority list shall be generated consisting of Offerors 
determined to be acceptable or potentially acceptable.  However, proposals may be 
accepted without such discussions.   

If numerous acceptable and potentially acceptable proposals are submitted, the 
evaluation committee may limit the priority list to the three highest ranked, responsible 
Offerors.  The priority listed offerors may be afforded the opportunity to submit Best and 
Final Offers (BAFO).  If Best and Final Offers are not requested, or are not submitted, 
the previous submittals will be construed as the Best and Final Offers.  After the Best 
and Final Offers are received, final evaluations will be conducted.   

5.2 DISCUSSION WITH PRIORITY LISTED OFFERORS 

The State may invite priority listed Offerors to discuss their proposals to ensure 
thorough, mutual understanding.  The State in its sole discretion shall schedule the time 
and location for these discussions, generally within the timeframe indicated in Section 
1.4, RFP Schedule and Significant Dates.  The State may also conduct discussions with 
priority listed Offerors to clarify issues regarding the proposals before requesting Best 
and Final Offers, if necessary. 

5.3 AWARD OF CONTRACT 

Method of Award. Award will be made to the responsible Offeror whose proposal is 
determined to be the most advantageous to the State based on the evaluation criteria 
set forth in the RFP.  If award is made, the successful Offeror will be required to enter 
into a formal written contract with the State and shall be required to sign a business 
associate agreement (BAA).  The RFP, the Offeror’s accepted proposal, and the 
executed contract comprise the contract.  A copy of the contract form and applicable 
general conditions can be found in Exhibit A.  A copy of the business associate 
agreement can be found in Exhibit B.   The RFP and the successful proposal will be 
incorporated in the resulting contract by reference; to the extent that they conflict, the 
terms of the RFP shall govern, unless otherwise agreed upon by EUTF in the contract.  

Business Associate Agreement.  The contractor may have access to protected health 
information and personal information maintained by the EUTF.  Thus, the offeror 
selected for an award of contract shall be required to enter into a business associate 
agreement with the EUTF (Exhibit B).     

5.4 RESPONSIBILITY OF OFFERORS 
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Offerors are advised that in order to be awarded a contract under this solicitation, the 
Offeror will be required to be compliant with the following chapters of the Hawaii Revised 
Statutes (HRS) pursuant to HRS §103D-310(c) upon award of a contract:  

1. Chapter 237, General Excise Tax Law;
2. Chapter 383, Hawaii Employment Security Law;
3. Chapter 386, Worker’s Compensation Law;
4. Chapter 392, Temporary Disability Insurance;
5. Chapter 393, Prepaid Health Care Act; and
6. §103D-310(c), Certificate of Good Standing (COGS) for entities doing 

business in the State.

If the Offeror is not compliant with the above HRS chapters at the time of award, 
the Offeror will not receive the award.  To demonstrate compliance, Offerors are 
encouraged to subscribe to Hawaii Compliance Express (HCE).  Offerors who do 
not participate in HCE may submit paper compliance certificates to the EUTF.   

HCE is an electronic system that allows vendors/contractors/service providers 
doing business with the State to quickly and easily demonstrate compliance with 
applicable laws.  It is an online system that replaces the necessity of obtaining 
paper compliance certificates from the Department of Taxation, Federal Internal 
Revenue Service; Department of Labor and Industrial Relations, and Department 
of Commerce and Consumer Affairs.  Offerors who are interested in registering in 
HCE should do so prior to submitting an offer at https://vendors.ehawaii.gov. 
The annual registration fee is currently $12.00 and the ‘Certificate of Vendor 
Compliance’ is accepted for the execution of contract and final payment. 

A Business Associate Agreement (BAA) must be signed by the Offeror.  See Exhibit B.  

5.5 PROPOSAL AS PART OF THE CONTRACT 

This RFP and all or part of the successful proposal will be incorporated into the contract 
by reference.   

5.6 PUBLIC EXAMINATION OF PROPOSALS 

Except for confidential portions, the proposals shall be made available for public 
inspection upon posting of award pursuant to Section 103D-701, HRS. 

If a person is denied access to a State procurement record, the person may appeal the 
denial to the office of information practices in accordance with Section 92F-42(12), HRS. 

5.7 DEBRIEFING 

Pursuant to Section 3-122-60, HAR, a non-selected Offeror may request a debriefing to 
understand the basis for award.   

A written request for debriefing shall be made within three (3) working days after the 
posting of the award of the contract. The Procurement Officer or designee shall hold the 
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debriefing within seven (7) working days to the extent practicable from the receipt date of 
written request. 
 
Any protest by the requestor following a debriefing, shall be filed within five (5) working 
days, as specified in Section 103D-303(h), HRS. 
 

5.8 PROTEST PROCEDURES  
 

Pursuant to Section 103D-70, HRS and Section 3-126-3 HAR, an actual or prospective 
Offeror who is aggrieved in connection with the solicitation or award of a contract may 
submit a protest. Any protest shall be submitted in writing to the Procurement Officer at: 
 
 Ms. Sandra Yahiro 
 Hawaii Employer Union Health Benefits Trust Fund (EUTF) 
 201 Merchant St., Suite 1520 
 Honolulu, HI 96813 
 
A protest shall be submitted in writing  within five (5) working days after the aggrieved 
person knows or should have known of the facts giving rise thereto; provided that a 
protest based upon the content of the solicitation shall be submitted in writing prior to the 
date set for receipt of offers. Further provided that a protest of an award or proposed 
award shall be submitted within five (5) working days after the posting of award or if 
requested, within five (5) working days after the PO’s debriefing was completed. 
 
The notice of award, if any, resulting from this solicitation shall be posted on the 
Procurement Awards, Notices and Solicitations (PANS), which is available on the SPO 
website: http://www.hawaii.gov/spo2/source/.    
 

5.9 APPROVALS 
 

Any agreement arising out of this offer may be subject to the approval of the Department 
of the Attorney General, and to all further approvals, including the approval of the 
Governor, as required by statute, regulation, rule, order, or other directive. 
 

5.10 CONTRACT EXECUTION 
 
 Successful Offeror receiving award shall enter into a formal written contract in the form 

as in Exhibit A and sign the BAA in Exhibit B.  Upon selection and award of the 
contract(s), EUTF will send the formal contract(s) and the BAA to the successful Offeror 
for signature.  The contract and BAA shall be signed by the successful Offeror and 
returned with any required documents, within 7 calendar days after receipt by the Offeror 
or within such time as EUTF may allow.  Failure to keep this deadline may result in a 
cancellation of the award and contract.  EUTF reserves the right to cancel any contract, 
and request new proposals or negotiate with remaining Offerors, if EUTF is not satisfied 
with the awarded contractor’s performance.   

 
 No work is to be undertaken by the Contractor prior to the effective date of contract.  The 

State of Hawaii is not liable for any work, contract costs, expenses, loss of profits, or any 
damages whatsoever incurred by the Contractor prior to the official starting date. 
 
 

5.11 INSURANCE  
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5.11.1 Prior to the contract start date, the Contractor shall procure at its sole expense 
and maintain insurance coverage acceptable to the State in full force and effect 
throughout the term of the Contract. The Offeror shall provide proof of insurance 
for the following minimum insurance coverage(s) and limit(s) in order to be 
awarded a contract. The type of insurance coverage is listed as follows: 

1. Commercial General Liability Insurance

Commercial general liability insurance coverage against claims for bodily
injury and property damage arising out of all operations, activities or
contractual liability by the Contractor, its employees and subcontractors
during the term of the Contract.  This insurance shall include the following
coverage and limits specified or required by any applicable law:  bodily
injury and property damage coverage with a minimum of $1,000,000 per
occurrence; personal and advertising injury of $1,000,000 per occurrence;
broadcasters’ liability insurance of $1,000,000 per occurrence; and with
an aggregated limit of $2,000,000.  The commercial general liability policy
shall be written on an occurrence basis and the policy shall provide legal
defense costs and expenses in addition to the limits of liability stated
above.  The Contractor shall be responsible for payment of any
deductible applicable to this policy.

2. Automobile Liability Insurance

Automobile liability insurance covering owned, non-owned, leased, and
hired vehicles with a minimum of $1,000,000 for bodily injury for each
person, $1,000,000 for bodily injury for each accident, and $1,000,000 for
property damage for each accident.

3. Professional Liability (Errors and Omissions) Insurance

Professionals Liability Insurance covering all activities under the contract
with a minimum of $1,000,000 per claim and with an aggregated limit of
$2,000,000.

4. Appropriate levels of per occurrence insurance coverage for workers’
compensation and any other insurance coverage required by Federal or
State law.

5.11.2 The Contractor shall deposit with the EUTF, on or before the effective date of the 
Contract, certificate(s) of insurance necessary to satisfy the EUTF that the 
provisions of the Contract have been complied with, and to keep such insurance 
in effect and provide the certificate(s) of insurance to the EUTF during the entire 
term of the Contract.  Upon request by the EUTF, the Contractor shall furnish a 
copy of the policy or policies. 

5.11.3 The Contractor will immediately provide written notice to the SPO and contracting 
department or agency should any of the insurance policies evidenced on its 
Certificate of Insurance form be cancelled, limited in scope, or not renewed up 
expiration. 
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5.11.4 The certificates of insurance shall contain the following clauses: 
 

1. “The State of Hawaii and the EUTF and its Board of Trustees, are added 
as additional insureds with respect to operations performed for the State 
of Hawaii.” 

 
2. “It is agreed that any insurance maintained by the State of Hawaii will 

apply in excess of, and not contribute with, insurance provided by this 
policy.” 

 
5.11.5. Failure of the Contractor to provide and keep in force such insurance shall 

constitute a material default under the Contract, entitling the State to exercise 
any or all of the remedies provided in the Contract (including without limitation 
terminating the Contract).  The procuring of any required policy or policies of 
insurance shall not be construed to limit the Contractor’s liability hereunder, or to 
fulfill the indemnification provisions of the Contract.  Notwithstanding said policy 
or policies of insurance, the Contractor shall be responsible for the full and total 
amount of any damage, injury, or loss caused by the Contractor’s negligence or 
neglect in the provision of services under the Contract. 

 
5.12 PERFORMANCE BONDS  
. 
 No performance or payment bond is required for this RFP.   
 
5.13 PAYMENT 
 
 Contractor shall be paid upon delivery of draft audit report (60%) and final audit report 

presentation to the board (40%).  Contractor shall submit invoices and payment will be 
made according to general terms and conditions.   

 
5.14 CONTRACT INVALIDATION 
 
 If any provision of this contract is found to be invalid, such invalidation will not be 

construed to invalidate the entire contract. 
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SECTION SIX 
 

SPECIAL PROVISIONS 
 
 

6.1 OFFER GUARANTY 
 

A proposal security deposit is NOT required for this RFP. 
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SECTION SEVEN 

ATTACHMENTS AND EXHIBITS 

• Attachment 1: OFFER FORM, OF-1
• Attachment 2: OFFER FORM, OF-2
• Attachment 3: REGISTRATION FORM
• Attachment 4: CONFIDENTIAL INFORMATION
• Attachment 5: EXCEPTIONS
• Attachment 6: QUESTIONS FOR OFFERORS
• Attachment 7:  MANDATORY REQUIREMENTS CERTIFICATION

• Exhibit A CONTRACT FORM and AG GENERAL CONDITIONS
• Exhibit B: BUSINESS ASSOCIATE AGREEMENT
• Exhibit C:  PLAN DESCRIPTION
• Exhibit D: CHAPTER 87A, HRS
• Exhibit E: EUTF ADMINISTRATIVE RULES
• Exhibit F: EUTF ANNUAL REPORT
• Exhibit G: EUTF FINANCIAL STATEMENTS
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ATTACHMENT 1 

OFFER FORM 
OF-1 

 
 Prescription Drug Claim Auditing Services  

STATE OF HAWAII 
DEPARTMENT OF BUDGET AND FINANCE 

HAWAII EMPLOYER-UNION HEALTH BENEFITS TRUST FUND (EUTF) 
RFP-14-003 

 
Procurement Officer 
Department of Budget and Finance/EUTF  
State of Hawaii 
Honolulu, Hawaii 96813 
 
Dear Procurement Officer: 
 
The undersigned has carefully read and understands the terms and conditions specified in the 
Specifications and Special Provisions attached hereto, and in the General Conditions, by 
reference made a part hereof and available upon request; and hereby submits the following 
offer to perform the work specified herein, all in accordance with the true intent and meaning 
thereof.  The undersigned further understands and agrees that by submitting this offer, 1) 
he/she is declaring his/her offer is not in violation of Chapter 84, Hawaii Revised Statutes, 
concerning prohibited State contracts, and 2) he/she is certifying that the price(s) submitted was 
(were) independently arrived at without collusion. 
 
Offeror is:    
    Sole Proprietor        Partnership        *Corporation         Joint Venture  
    Other    
 *State of incorporation:   
 
Hawaii General Excise Tax License I.D. No.     
 
Federal I.D. No.     
 
Payment address (other than street address below):   
           City, State, Zip Code:   
 
Business address (street address):     
                          City, State, Zip Code:   
 
  Respectfully submitted: 
 
Date:    (x)    
   Authorized (Original) Signature 
Telephone No.:    
        
Fax No.:    Name and Title (Please Type or Print) 
 
E-mail Address: **    
    Exact Legal Name of Company (Offeror) 
 
**If Offeror is a “dba” or a “division” of a corporation, furnish the exact legal name of the 
corporation under which the awarded contract will be executed: 
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ATTACHMENT 2 
OFFER FORM 

OF-2 

PRESCRIPTION DRUG CLAIM AUDITING SERVICES 
RFP 14-003 

Total contract cost for accomplishing the development and delivery of the services. 

Total cost $ 

Note:  Pricing shall include labor, materials, supplies, and any other costs such as 
meetings with EUTF Administration and Board of Trustees incurred to provide the 
specified services. 

Offeror  
Name of Company 
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ATTACHMENT 3 

REGISTRATION FORM 

PRESCRIPTION DRUG CLAIM AUDITING SERVICES 
RFP 14-003 

Email or fax this Registration Form by February 13, 2014 to: 

Ms. Sandra Yahiro  
Hawaii Employer-Union Health Benefits Trust Fund 
Telephone: (808) 586-7390  
Fax: (808) 586-2320  
Email: eutfadmin@hawaii.gov

Offeror Information 
Name of Company 

Mailing Address 

Name and Title of Contact Person 

Email Address 

Telephone Number 

Facsimile Number 
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CONFIDENTIAL INFORMATION 

PRESCRIPTION DRUG CLAIM AUDITING SERVICES 
RFP 14-003 

List all information believed to be confidential and not to be disclosed to the public. Identify the 
page numbers and sections in the proposal where the information is located. 
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EXCEPTIONS 

PRESCRIPTION DRUG CLAIM AUDITING SERVICES 
RFP 14-003 

Should Offeror take any exception to the terms, conditions, specifications, or other requirements 
listed in the RFP, Offeror shall list such exceptions in the space below. Offeror shall reference 
the RFP section where exception is taken, a description of the exception taken, and the 
proposed alternative, if any. The State reserves the right to accept or reject any request 
for exceptions.  
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QUESTIONS FOR OFFERORS 
 

PRESCRIPTION DRUG CLAIM AUDITING SERVICES 
RFP 14-003 

 
 

PART A.  PROJECT APPROACH 
 

1. Describe your overall plan for managing the audits required in this solicitation. Include a 
time line. 

2. What is your Company's definition of payment and administrative errors? 
3. How do you measure claims processing accuracy? 
4. Explain how you will establish guidelines that will insure consistency of techniques, 

methodology used and standardization of operations for all audits. 
5. What steps will your auditors take to minimize disruption and reduce the impact of the 

audit on the EUTF, the PBM and its staff? 
6. How will your auditors resolve problems/discrepancies that may occur during the audit 

(e.g., interpersonal problems or interpretation of contractual obligations)? 
7. Explain how your auditors emphasize and/or report on areas, which if changed or 

corrected, could result in cost savings to the program? 
 
Administrative/Procedural Audit 
 

8. Provide an overview of how you propose to audit administrative procedures. 
9. Will your COB review look separately at primary and secondary insurance coverage 

responsibility? How will you evaluate the processing methodology used by the PBM? 
10. How will you decide that appropriate administrative procedures are followed by the PBM 

to insure compliance with contractual obligations in each of the following categories? 
a. Security of claims processing system including access codes and 

frequency of updates 
b. Forums and communications to providers, claimants, and the EUTF 
c. Pending and follow-up procedures 
d. Quality of internal audits and training programs established 
e. PBM's use of external auditing or investigative firms for auditing 

 
System Capabilities/Reviews 
 

11. Describe in detail your firm's computer capabilities to handle the audit(s) proposed, the 
capacity of your system's hardware to manage and store hard data, and preparations 
you require from insurance carriers to facilitate data exchange. 

12. How will you assess the overall management information capabilities by the PBM? 
13. How will you evaluate PBM's automated system used to process/pay claims? How will 

you make an assessment of any systems that are not automated? 
14. How will you assess how well the PBM's manual systems are integrated with their 

automated systems? 
15. How will you assess system edits, linkages among systems and the frequency and level 

of manual intervention by the PBM's administrators/staff? 
16. How will you verify the validity of any processing errors discovered during an electronic 

review of claims? 
17. What sampling method will you use to review EUTF's employee/subscriber eligibility? 

dependent eligibility? 
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18. How will you report on claims complaint activity reported/maintained by the PBM? 
19. How will you determine that PBM's on-board staff and recently hired personnel are 

adequately trained in administrative procedures and claims processing including the 
maintenance of data? 

20. How will you confirm that the PBM employs customer service staff dedicated to the 
EUTF' s benefit plan?  How will you determine they are properly trained about the 
EUTF's benefit plan coverages? 

21. If your audit uncovers claims administration weaknesses, are these discussed with the 
PBM prior to inclusion in your final report?  If so, briefly describe the process.  If not, how 
and when is the information conveyed to the PBM? 

 
Claims Audit – General 
 

22. How will you determine that the PBM has an adequate system to identify potential areas 
of claim abuse such as fraudulent claims, duplicate claims, overcharging by providers, 
unnecessary physician services, etc.? 

23. How will you confirm the accuracy of the total amount of "out-of-pocket expenses" paid 
by enrollees? 

24. How will you confirm that benefit accumulations are accurately maintained on-line? 
25. How will you confirm that the PBM has appropriately established allowable fee criteria? 
26. How will you determine if an adequate system of reviews is used when problem claims 

are encountered from either subscribers or providers? 
27. What steps will you take to review, evaluate and report on the accuracy and efficiency of 

the claim submission process (including electronic data interfaces as applicable)? 
28. How you will assess plan cost savings in terms of their existence or their magnitude? 
29. How will you determine if the PBM is properly conducting pre-authorization reviews? 
30. How will you assess pending claims (e.g., request for additional information, peer 

review, external audit/investigation) and follow-up activity? 
31. How will you assess the reasons for claims denial? 
32. How will you review claims under the PBM's appeal process? 

 
Claims Audit Prescription Drug Plan 
 

33. State the minimum sample size to be surveyed and provide a detailed description of the 
methodology you will use to determine the sample size (statistical formulas should be 
clearly stated). If stratified, indicate how the selection criteria will be chosen? (i.e., by 
payment amount, type of service, etc.). 

34. Do your auditors maintain any pharmacy licensure/credentials that enhance their 
qualifications to conduct a prescription drug plan claim audit? 

35. Submit an audit plan which makes reference to your answer to Questions 1 through 33 
and addresses the following issues: 

a. How will your auditors determine that the EUTF is receiving maximum rebates to 
be negotiated by the PBM with manufacturers? 

b. How will your auditors review and assess the quality of drug utilization review 
(DUR) services (prospective, concurrent and retrospective) provided by the PBM 
or subcontractors? 

c. How will your auditors report any weaknesses of DUR and provide 
recommendations for improvement? 

d. Describe the steps your auditors will take to verify that the PBM's claim payments 
system permits and correctly assesses:  
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i. Multi-tiered co-pays (including the assessment of co-pays for brand name 
drugs when generic drugs are available)  

ii. Co-pays assessed to participants using non-network pharmacies. 
iii. Compliance with CMS required formulary and benefits  
iv. Coordination of benefits with other pharmacy benefit plans 
v. Compliance with Act 226, SLH 2013 (see Exhibit H) 

e. How will you assess claims payment and claims appeals turn-around time to 
insure that standards are strictly enforced both for in-network and out-of-network 
claims? 

 
PART B. ORGANIZATION AND STAFFING 
 

1. Briefly describe:  
a. how long your company has been performing the services required by this RFP 

and indicate the number of years your company has been in business; 
b. your company’s number of employees; 
c. your company’s  client base and;  
d. your company’s number and location of offices 

2. Provide a general organizational chart of your Company that gives an overview of all 
organizational units. Include a separate organizational chart(s) for the unit(s) responsible 
for conducting the auditing services being solicited. Provide your Company's most recent 
fiscal year's Financial Statements (preferably audited). 

3. Describe your company’s experience and knowledge in providing claims audits for 
prescription drug plans including, EGWP, Medicare Part D plans, and plans similar to the 
size of EUTF.   

4. Describe you company’s performance on projects of similar scope.  Describe: 
a. The number of projects completed with similar scopes of work.  In addition, 

offeror shall attach at least one sample report in which work similar to that being 
solicited in this RFP was performed. 

b. The number of projects completed on time and within budget; 
c. The number of projects delayed or those with cost overruns.  Note the extent of 

the project delays and describe the cost overruns.   
d. The satisfaction or dissatisfaction with work and services as determined by client 

references.   
5. Provide the resumes of key personnel that will be assigned to this project.  Resumes 

shall highlight experiences on specific projects that may be relevant to the work required 
under this RFP.  Resumes shall contain information relating to each person’s 
experience, education and skills.  Resumes shall include, but not be limited to, names of 
employers, position titles, education institutions attended, degrees and certifications 
obtained, and membership in professional associations.   

6. Provide at least three references for each individual whose resume is included in the 
proposal.  Each reference shall include contact person’s name, address, email address, 
and telephone numbers.  References shall be former employers or persons who can 
provide information of the individual’s experience and competence.   

7. Describe all legal actions taken or pending against your Company or any entities of your 
Company by clients that contested the results of your audit findings. Disclose any 
litigation and administrative proceedings instituted within the last five years that involve 
your Company, any employee, any subsidiary or parent organization that directly affects 
or involves your Company's auditing unit, noting in particular litigation involving any State 
agencies or any health plan vendors. 
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PART C. OFFEROR'S REFERENCES 
 

1. List references for the five largest clients including one client with 50,000 or more 
participants for which your Company provided PBM claims auditing services within the 
last five years. Provide name, title, address, email and phone number of a person we 
may contact, and the company's name, address, email and the number of members 
enrolled in their prescription drug plan. Identify any involvement by your staff members 
who are proposed to provide services to the EUTF in the event of contract award. 

2. For each of the clients cited in question 1, what were the most significant results 
achieved from the audits 
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MANDATORY REQUIREMENTS CERTIFICATION 

 
PRESCRIPTION DRUG CLAIM AUDITING SERVICES 

RFP 14-003 
 

 
 
1. The undersigned Offeror hereby represents and warrants to the Hawaii Employer-Union Health 

Benefits Trust Fund as follows: 
  
Offeror has a separate health and welfare audit division.   
 
Offeror has been in business for a minimum of five years. 

 
Date business commenced: __________________________________________________ 
 
 
 

2. Offeror provided PBM claims audit services to at least one health and welfare plan with at least 
50,000 members (employee or retiree with dependents) within the immediate past five years. 

 
 

Name(s) of client(s) and date services rendered: __________________________________ 
_________________________________________________________________________ 
 
 
 

3. The primary auditor assigned to the EUTF account has a minimum of five years experience 
conducting PBM claims audits within the immediate past five years.   
 
Name of the primary auditor: __________________________________________________ 
 
Name(s) of client(s) and date services rendered: __________________________________ 
 
 
 

4. The Offeror’s principal place of business is in the United States.  Offeror is subject to service of 
process in the United States. 
 
Location of Offeror’s principal place of business:        

 
 
OFFEROR'S NAME: _____________________________________________  

 
 
 
Signed:  Date:  
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BUSINESS ASSOCIATE AGREEMENT 
 

 
This Agreement, is effective as of ______, between the Hawai‘i Employer-Union Health 
Benefits Trust Fund, State of Hawai‘i (hereinafter the “STATE”), by its Acting Administrator, 
whose address is 201 Merchant Street, Suite 1520, Honolulu, Hawai‘i 96813, and 
__________________________(hereinafter “BUSINESS ASSOCIATE”), a  
______________________, whose business address is as follows: ________________________. 

 
RECITALS 

 
A.  The STATE has entered into a contract with BUSINESS ASSOCIATE and/or 

procured the following goods and services from BUSINESS ASSOCIATE: ____________ 
 

 
B.  BUSINESS ASSOCIATE’s contract and/or provision of goods and performance 

of services may require that: (1) Protected Health Information (defined below) or Electronic 
Protected Health Information (defined below) be disclosed to or used by BUSINESS 
ASSOCIATE; (2) BUSINESS ASSOCIATE create, receive, maintain or transmit Protected 
Health Information or Electronic Protected Health Information on behalf of the STATE; and/or 
(3) BUSINESS ASSOCIATE be provided or have access to Personal Information (defined 
below).  

 
C.  Both parties are committed to complying with the Privacy and Security Laws 

(defined below) with respect to Protected Health Information, Electronic Protected Health 
Information, and Personal Information.  
 

D.  This Agreement sets forth the terms and conditions pursuant to which the 
following will be handled: (1) Protected Health Information and Electronic Protected Health 
Information that is disclosed to or used by BUSINESS ASSOCIATE by virtue of its contract 
with the STATE and/or its provision of goods and services to or for the STATE; (2) Protected 
Health Information and Electronic Protected Health Information that is created, received, 
maintained or transmitted by BUSINESS ASSOCIATE on behalf of the STATE; and (3) 
Personal Information provided to BUSINESS ASSOCIATE or to which BUSINESS 
ASSOCIATE will have access by virtue of a contract with the STATE.  

 
TERMS AND CONDITIONS 

 
1.   Introduction: The STATE, as defined in this Agreement, has determined that it is a 

Covered Entity or a Health Care Component of a Covered Entity under HIPAA 
(defined below) and the Privacy and Security Rules (defined below). In addition, the 
STATE is subject to use and disclosure restrictions regarding Personal Information 
under Act 10 (defined below) and Chapters 487N and 487R, Hawai‘i Revised 
Statutes.  

EXHIBIT B
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The parties acknowledge that entry into this Agreement is necessary and desirable in 
order to: (a) protect the privacy and security of Protected Health Information and 
Electronic Protected Health Information in accordance with the Privacy and Security 
Laws and because BUSINESS ASSOCIATE is a “business associate” of the STATE 
as that term is used in 45 Code of Federal Regulations (“C.F.R.”) § 160.103; and (b) 
protect against the unauthorized use and disclosure of Personal Information that 
BUSINESS ASSOCIATE has been provided or to which BUSINESS ASSOCIATE 
has access by virtue of a contract with the STATE.  

2.  Definitions:  
 

a.   Except as otherwise defined herein, any and all capitalized terms in this 
Agreement shall have the definitions set forth in the Privacy and Security Laws.  

b.   Act 10. “Act 10” shall mean Act 10, 2008 Session Laws of Hawai‘i, Special 
Session.  

c.   Agreement. “Agreement” shall mean this agreement between STATE and 
BUSINESS ASSOCIATE and any and all attachments, exhibits and special 
conditions attached hereto.  

d.   ARRA. “ARRA” shall mean the American Recovery and Reinvestment Act of 
2009, Pub. L. No. 111-5, and the rules and regulations promulgated under the 
ARRA.  

e.    Breach. “Breach” shall have the meaning set forth in the ARRA.  

f. De-identified Information.  “De-identified Information” shall have the meaning 
set forth in 45 C.F.R. §§ 164.514(a)-(b).  

g.    Electronic Protected Health Information. “Electronic Protected Health 
Information” shall have the meaning set forth in 45 C.F.R. § 160.103. For 
purposes of this Agreement, “Electronic Protected Health Information” is limited 
to Electronic Protected Health Information that is: (i) disclosed to or used by 
BUSINESS ASSOCIATE by virtue of its contract with the STATE and/or its 
provision of goods and services to or for the STATE; and/or (ii) created, received, 
maintained, or transmitted by BUSINESS ASSOCIATE on behalf of the STATE.  

h.   Electronic Transactions Rule.  “Electronic Transactions Rule” shall mean the final 
rule set forth in 45 C.F.R. §§ 160 and 162. 

i. HIPAA. “HIPAA” shall mean the Health Insurance Portability and Accountability 
Act of 1996, Pub. L. No. 104-191.  

j.   Individual. “Individual” means the person who is the subject of Protected Health 
Information, and shall include a person who qualifies as a personal representative 
under 45 C.F.R. § 164.502(g).  

k.    Individually Identifiable Health Information. “Individually Identifiable Health 
Information” shall have the meaning set forth in 45 C.F.R. § 160.103.  

l.    Personal Information. “Personal Information” shall have the meaning set forth in 
Section 487N-1, Hawai‘i Revised Statutes. For purposes of this Agreement, 
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“Personal Information” is limited to Personal Information provided to BUSINESS 
ASSOCIATE or to which BUSINESS ASSOCIATE has access by virtue of a 
contract with the STATE.  

 
m.   Privacy Rule. “Privacy Rule” shall mean the Standards for Privacy of 

Individually Identifiable Health Information at 45 C.F.R. Part 160 and Part 164, 
Subparts A and E, as the same may be amended from time to time.  

n.    Privacy and Security Laws. “Privacy and Security Laws” shall include: (1) the 
provisions of HIPAA that relate to the privacy and security of Protected Health 
Information and Electronic Protected Health Information; (2) the Privacy and 
Security Rules; (3) the provisions of ARRA, including the rules and regulations 
promulgated under the ARRA, that relate to the privacy and security of Protected 
Health Information and Electronic Protected Health Information; (4) Act 10 and, 
to the extent applicable, Chapters 487N and 487R, Hawai‘i Revised Statutes; and 
(5) other Federal and State privacy or security statutes and regulations that apply 
to Protected Health Information, Electronic Protected Health Information, or 
Personal Information.  

o.  Protected Health Information. “Protected Health Information” shall have the 
meaning set forth in 45 C.F.R. § 160.103. For purposes of this Agreement, 
“Protected Health Information” is limited to Protected Health Information that is: 
(i) disclosed to or used by BUSINESS ASSOCIATE by virtue of its contract with 
the STATE and/or its provision of goods and services to or for the STATE; and/or 
(ii) created, received, maintained, or transmitted by BUSINESS ASSOCIATE on 
behalf of the STATE .  

p.   Secretary. “Secretary” shall mean the Secretary of the U.S. Department of Health 
and Human Services or designee.  

q.   Security Rule. “Security Rule” shall mean the Health Insurance Reform: Security 
Standards at 45 C.F.R. Part 160, Part 162, and Part 164, Subparts A and C, as the 
same may be amended from time to time.  

r.   Unsecured Protected Health Information. “Unsecured Protected Health 
Information” shall have the meaning set forth in the ARRA.  

 
3.   Obligations and Activities of BUSINESS ASSOCIATE  
 

a.  BUSINESS ASSOCIATE agrees to not use or disclose Protected Health 
Information, Electronic Protected Health Information, and Personal Information 
other than as permitted or required by this Agreement or as Required By Law.  

b.  BUSINESS ASSOCIATE agrees to use appropriate safeguards to prevent use or 
disclosure of Protected Health Information, Electronic Protected Health 
Information, and Personal Information other than as provided for by this 
Agreement.  

c.  BUSINESS ASSOCIATE agrees to implement administrative, physical, and 
technical safeguards (as those terms are defined in the Security Rule) that 
reasonably and appropriately protect the confidentiality, integrity and availability 
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of Electronic Protected Health Information that it creates, receives, maintains or 
transmits on behalf of the STATE. Without limiting the foregoing, BUSINESS 
ASSOCIATE agrees to implement administrative, physical, and technical 
safeguards to comply with 45 C.F.R. §§ 164.308, 164.310, and 164.312, as and to 
the extent that such is required of business associates under the Privacy and 
Security Laws (as amended by the ARRA). 

 
(i)   Required Safeguards.  BUSINESS ASSOCIATE shall use all appropriate 

safeguards to prevent use or disclosure of Protected Health Information 
received from, or created or received on behalf of, STATE, other than as 
provided for in this Agreement or as required by law.  These safeguards 
will include, but are not limited to: 

 
(I) Training.  Providing annual training to relevant employees, 

contractors, and subcontractors on how to prevent the improper use 
or disclosure of Protected Health Information; and updating and 
repeating training on a regular basis; 

 
(II) Administrative Safeguards.  Adopting policies and procedures 

regarding the safeguarding of Protected Health Information; and 
Enforcing those policies and procedures, including sanctions for 
anyone not found in compliance; 

 
(III) Technical and Physical Safeguards.  Implementing appropriate 

technical safeguards to protect Protected Health Information, 
including access controls, authentication, and transmission 
security; and implementing appropriate physical safeguards to 
protect Protection Health Information, including workstation 
security and device and media controls. 

 
d.  In accordance with Part V of Act 10, BUSINESS ASSOCIATE agrees to 

implement: (i) technological safeguards to reduce exposure to unauthorized 
access to Personal Information, (ii) mandatory training on security awareness 
topics relating to Personal Information protection for BUSINESS ASSOCIATE’s 
employees, and (iii) confidentiality agreements to be signed by BUSINESS 
ASSOCIATE’s employees. BUSINESS ASSOCIATE further agrees to safeguard 
Protected Health Information, Electronic Protected Health Information, and 
Personal Information in accordance with any rules, policies, procedures and 
directions adopted or implemented by STATE to the extent that such are 
communicated to BUSINESS ASSOCIATE.  

e.  BUSINESS ASSOCIATE agrees to ensure that any agent (including a contractor 
or subcontractor) to whom it provides Protected Health Information, Electronic 
Protected Health Information, or Personal Information agrees to the same 
restrictions and conditions that apply to BUSINESS ASSOCIATE with respect to 
such information under this Agreement and the Privacy and Security Laws. 
BUSINESS ASSOCIATE further agrees to ensure that any such agent shall 
safeguard such Protected Health Information, Electronic Protected Health 
Information, and Personal Information in accordance with any rules, policies, 
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procedures and directions adopted or implemented by STATE to the extent that 
such are communicated to BUSINESS ASSOCIATE.  BUSINESS ASSOCIATE 
agrees to ensure that any such agent shall implement reasonable and appropriate 
safeguards to protect Protected Health Information. 

f.  BUSINESS ASSOCIATE agrees to implement reasonable policies and 
procedures to comply with 45 C.F.R. § 164.316, as and to the extent that such is 
required of business associates under the Privacy and Security Laws (as amended 
by the ARRA).  

g.  BUSINESS ASSOCIATE agrees to provide access to Protected Health 
Information in the Designated Record Set to STATE or, as directed by STATE, to 
an Individual to the extent and in the manner required by 45 C.F.R. § 164.524.  

h.  BUSINESS ASSOCIATE agrees to make Protected Health Information available 
for amendment and to incorporate any amendments to Protected Health 
Information that the STATE directs or agrees to in accordance with the 
requirements of 45 C.F.R. § 164.526.  

i.  BUSINESS ASSOCIATE agrees to document disclosures of Protected Health 
Information, disclosures of Electronic Protected Health Information and 
information related to such disclosures as would be required for STATE to 
respond to a request by an Individual for an accounting of disclosures of: (1) 
Protected Health Information in accordance with 45 C.F.R. § 164.528; and (2) 
Electronic Protected Health Information in accordance Section 13405(c) of the 
ARRA. BUSINESS ASSOCIATE further agrees to collect and provide to 
STATE, any and all information that is reasonably necessary for STATE to timely 
respond to such requests by an Individual for an accounting of disclosures.  

 
j.  BUSINESS ASSOCIATE agrees to keep a log of Breaches of Unsecured 

Protected Health Information in such form and with such information as to enable 
the STATE to comply with Section 13402(e)(3) of the ARRA and the rules and 
regulations promulgated under ARRA.  

k.  BUSINESS ASSOCIATE agrees to keep a complete log of disclosures made of 
Personal Information in accordance with Section 8(b)(6) of Act 10.  

l.  BUSINESS ASSOCIATE agrees to make its internal practices, books, and 
records, including policies and procedures, relating to the use and disclosure of 
Protected Health Information and Electronic Protected Health Information 
available to STATE and/or to the Secretary, at reasonable times and places or as 
designated by the STATE and/or the Secretary, for purposes of determining 
compliance with the Privacy and Security Laws. BUSINESS ASSOCIATE 
further agrees to make its internal practices, books, and records, including policies 
and procedures, relating to the use and disclosure of Personal Information 
available to STATE, at reasonable times and places or as designated by the 
STATE, for purposes of determining compliance with this Agreement, Act 10, 
and other Federal and State laws regarding the use and disclosure of Personal 
Information.  
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m.  BUSINESS ASSOCIATE agrees to report to STATE any disclosure or use of 
Protected Health Information not provided for by this Agreement, of which 
BUSINESS ASSOCIATE becomes aware, but in no event later than five (5) 
business days of first learning of any such use or disclosure. BUSINESS 
ASSOCIATE further agrees to report to STATE any security incidents that are 
required to be reported by or to the STATE under 45 C.F.R. Part 164, particularly 
45 C.F.R. § 164.314.  BUSINESS ASSOCIATE agrees that if any of its 
employees, agents, subcontractors, and/or representatives use and/or disclose 
Protected Health Information received from, or created or received on behalf of, 
STATE, or any derivative De-identified Information in a manner not provided for 
in this Agreement, BUSINESS ASSOCIATE shall ensure that such employees, 
agents, subcontractors, and/or representatives shall receive training on 
BUSINESS ASSOCIATE’s procedures for compliance with the Privacy Rule, or 
shall be sanctioned or prevented from accessing any Protected Health Information 
BUSINESS ASSOCIATE receives from, or creates or receives on behalf of, 
STATE.  Continued use of Protected Health Information in a manner contrary to 
the terms of this Agreement shall constitute a material breach of this Agreement. 

n.  If there is a Breach of Unsecured Protected Health Information, BUSINESS 
ASSOCIATE shall: (i) notify the STATE in writing of the Breach no later than 
twenty (20) calendar days after BUSINESS ASSOCIATE’s discovery of the 
Breach; (ii) investigate and report to STATE on the causes of the Breach, 
including without limitation, any steps that BUSINESS ASSOCIATE will take to 
mitigate the Breach and prevent the occurrence of future similar Breaches; (iii) in 
consultation with STATE, provide all notifications regarding the Breach that 
STATE and/or BUSINESS ASSOCIATE are required to make under ARRA, 
including without limitation, written notices to individuals, notices to the media, 
and notices to the Secretary or any other governmental entity, all such notices to 
be made in accordance with all ARRA requirements; (iv) unless the Breach is 
primarily caused by the negligence or other fault of the STATE, indemnify and 
hold STATE harmless from all claims, lawsuits, administrative proceedings, 
judgments, damages, liabilities, penalties, and costs arising from the Breach, 
including all costs of investigating the Breach, providing all required notices, and 
otherwise complying with all ARRA requirements; and (v) provide a log of all 
Breaches of Unsecured Protected Health Information to the STATE no later than 
twenty (20) calendar days after the end of each calendar year, which log shall 
include all information that STATE needs in order to comply with Section 
13402(e)(3) of the ARRA. 

 
o.  If there is a “security breach” regarding Personal Information as that term is 

defined in Section 487N-1, Hawai‘i Revised Statutes, BUSINESS ASSOCIATE 
shall: (i) notify the STATE in writing of the security breach no later than twenty 
(20) calendar days after BUSINESS ASSOCIATE’s discovery of the security 
breach; (ii) investigate and report to STATE on the causes of the security breach, 
including without limitation, any steps that BUSINESS ASSOCIATE will take to 
mitigate the Breach and prevent the occurrence of future similar Breaches; (iii) in 
consultation with STATE, provide all notifications regarding the security breach 
that STATE and/or BUSINESS ASSOCIATE are required to make under Chapter 
487N and other applicable Hawai‘i Revised Statutes; (iv) unless the security 
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breach is primarily caused by the negligence or other fault of the STATE, 
indemnify and hold STATE harmless from all claims, lawsuits, administrative 
proceedings, judgments, damages, liabilities, penalties, and costs arising from the 
security breach, including all costs of investigating the security breach, providing 
all required notices, and otherwise complying with Chapter 487N and other 
applicable Hawai‘i Revised Statutes; and (v) assist the State in providing any 
written report to the legislature or other government entities that is required by 
Chapter 478N and other applicable Hawai‘i Revised Statutes.  

p.  BUSINESS ASSOCIATE agrees to mitigate, to the extent practicable, any 
harmful effect that is known to BUSINESS ASSOCIATE of: (1) a security breach 
or disclosure or use of Protected Health Information, Electronic Protected Health 
Information, or Personal Information by BUSINESS ASSOCIATE in violation of 
the requirements of this Agreement; and/or (2) a Breach of Unsecured Protected 
Health Information by BUSINESS ASSOCIATE or any of its officers, 
employees, or agents (including contractors and subcontractors). 

q. BUSINESS ASSOCIATE shall, upon notice from STATE, accommodate any 
restriction to the use or disclosure of Protected Health Information and any 
request for confidential communications to which STATE has agreed in 
accordance with the Privacy Rule.  

r.  BUSINESS ASSOCIATE shall comply with any other requirements of the 
Privacy Law, the Privacy Rule, the Security Law, and the Security Rule not 
expressly specified in this Agreement, as and to the extent that such requirements 
apply to business associates under the Privacy Law, the Privacy Rule, the Security 
Law, and the Security Rule, as they may be amended from time to time.  

 
4.   Permitted Uses and Disclosures by BUSINESS ASSOCIATE  
 

a.  General Use and Disclosure Provisions.  Except as otherwise limited in this 
Agreement, BUSINESS ASSOCIATE may disclose or use Protected Health 
Information, Electronic Protected Health Information, and Personal Information 
to perform functions, activities, or services for, or on behalf of, STATE as 
specified in this Agreement, provided that such disclosure or use would not 
violate any Privacy and Security Laws if done by STATE.  

b.  Specific Use and Disclosure Provisions  
 

(i)  Except as otherwise limited in this Agreement, BUSINESS ASSOCIATE 
may use Protected Health Information and Personal Information for the 
proper management and administration of the BUSINESS ASSOCIATE 
or to carry out the legal responsibilities of the BUSINESS ASSOCIATE.  

(ii)  Except as otherwise limited in this Agreement, BUSINESS ASSOCIATE 
may disclose Protected Health Information for the proper management and 
administration of the BUSINESS ASSOCIATE, for disclosures that are 
Required By Law, or where BUSINESS ASSOCIATE obtains reasonable 
assurances from the person to whom the information is disclosed that it 
will remain confidential and be used or further disclosed only as Required 
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By Law or for the purpose for which it was disclosed to the person and the 
person agrees to notify BUSINESS ASSOCIATE of any instances where 
the confidentiality of the information has been breached. Except as 
otherwise limited in this Agreement, BUSINESS ASSOCIATE may 
disclose Personal Information where such disclosure is permitted by 
applicable Federal or State laws.  

 
(iii)  Except as otherwise limited in this Agreement, BUSINESS ASSOCIATE 

may use Protected Health Information to provide Data Aggregation 
services to STATE as permitted by 45 C.F.R. § 164.504(e)(2)(i)(B).  

(iv)  BUSINESS ASSOCIATE may use Protected Health Information to report 
violations of law to appropriate Federal and State authorities, consistent 
with 45 C.F.R. § 164.502(j)(1).  

 
c.  Further Uses Prohibited.  Except as provided in sections 4.a and 4.b, above, 

BUSINESS ASSOCIATE is prohibited from further using or disclosing any 
information received from STATE, or from any other Business Associate of 
STATE, for any commercial purposes of BUSINESS ASSOCIATE, including, for 
example, “data mining”. 
 

5.  Minimum Necessary.  BUSINESS ASSOCIATE shall only request, use, and disclose 
the minimum amount of Protected Health Information necessary to accomplish the 
purpose of the request, use, or disclosure. 

6. Prohibited, Unlawful, or Unauthorized Use and Disclosure of Protected Health 
Information.  BUSINESS ASSOCIATE shall not use or further disclose any Protected 
Health Information received from, or created or received on behalf of, STATE, in a 
manner that would violate the requirements of the Privacy Rule, if done by STATE.  

7. Indemnity by BUSINESS ASSOCIATE.  BUSINESS ASSOCIATE shall defend, 
indemnify and hold harmless STATE and STATE’S officers, employees, and agents 
(including contractors and subcontractors) from and against any and all claims, 
demands, lawsuits, administrative or other proceedings, judgments, liabilities, 
damages, losses, fines, penalties, and costs, including reasonable attorneys’ fees, that 
are caused by or arise out of a breach or failure to comply with any provision of this 
Agreement and/or by a violation of any provision of the Privacy and Security Laws, 
including the ARRA, by BUSINESS ASSOCIATE or any of BUSINESS 
ASSOCIATE’s officers, employees, or agents (including contractors and 
subcontractors).  

8.  Permissible Requests by STATE.  STATE shall not request BUSINESS 
ASSOCIATE to disclose or use Protected Health Information, Electronic Protected 
Health Information, or Personal Information in any manner that would not be 
permissible under the Privacy and Security Laws if done by STATE. 

9. Standard Electronic Transactions.  STATE and BUSINESS ASSOCIATE agree that 
BUSINESS ASSOCIATE shall, on behalf of STATE, transmit data for transactions 
that are required to be conducted in standardized format under the Electronic 
Transactions Rule.  BUSINESS ASSOCIATE shall comply with the Electronic 
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Transactions Rule for all transactions conducted on behalf of STATE that are 
required to be in standardized format.  BUSINESS ASSOCIATE shall ensure that any 
of its subcontractors to whom it delegates any of its duties under its contract with 
STATE, agrees to conduct and agrees to require its agents or subcontractors to 
comply with the Electronic Transactions Rule for all transactions conducted on behalf 
of STATE that are required to be in standardized format. 

10. Termination for Cause.  In addition to any other remedies provided for by this 
Agreement, upon STATE’s knowledge of a material breach or violation by 
BUSINESS ASSOCIATE of the terms of this Agreement, STATE may either: 

  
a.  Provide an opportunity for BUSINESS ASSOCIATE to cure the breach or end the 

violation, and terminate this Agreement if Business Associate does not cure the 
breach or end the violation within the time specified by the STATE; or  

b.  Immediately terminate this Agreement if BUSINESS ASSOCIATE has breached 
or violated a material term of this Agreement and cure is not possible; and  

c.  If neither termination nor cure is feasible, STATE shall report any violation of the 
federal Privacy and Security Rules to the Secretary. 

 
11. Effect of Termination. 
  

a.  Upon any termination of this Agreement, until notified otherwise by STATE, 
BUSINESS ASSOCIATE shall extend all protections, limitations, requirements, 
and other provisions of this Agreement to: (i) all Protected Health Information 
received from or on behalf of STATE or created or received by BUSINESS 
ASSOCIATE on behalf of STATE; (ii) all Electronic Protected Health 
Information created, received, maintained or transmitted by BUSINESS 
ASSOCIATE on behalf of STATE; and (iii) all Personal Information.  

b.  Upon any termination of this Agreement, STATE shall determine whether it is 
feasible for BUSINESS ASSOCIATE to return to STATE or destroy all or any 
part of: (i) all Protected Health Information received from or on behalf of STATE 
or created or received by BUSINESS ASSOCIATE on behalf of STATE that 
BUSINESS ASSOCIATE maintains in any form and shall retain no copies of 
such information; (ii) all Electronic Protected Health Information created, 
received, maintained or transmitted by BUSINESS ASSOCIATE on behalf of 
STATE; and (iii) all Personal Information. In connection with the foregoing, upon 
any termination of the Agreement, BUSINESS ASSOCIATE shall notify the 
STATE in writing of any and all conditions that make return or destruction of 
such information not feasible and shall provide STATE with any requested 
information related to the STATE’S determination as to whether the return or 
destruction of such information is feasible.  

c.  If STATE determines that return or destruction of all or any part of the Protected 
Health Information, Electronic Protected Health Information, and Personal 
Information is feasible, at STATE’s option, BUSINESS ASSOCIATE shall return 
or destroy such information. If STATE directs that BUSINESS ASSOCIATE 
return or destroy all or any part of the Protected Health Information, Electronic 
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Protected Health Information, and Personal Information, it is understood and 
agreed that BUSINESS ASSOCIATE shall retain no copies of such information. 
Destruction of Personal Information shall be performed in accordance with 
Chapter 487R, Hawai‘i Revised Statutes.  Notwithstanding the foregoing, 
BUSINESS ASSOCIATE shall not destroy any Protected Health Information in 
less than six (6) years from the date that it is received by BUSINESS 
ASSOCIATE. 

d.  If STATE determines that return or destruction of all or any part of the Protected 
Health Information, Electronic Protected Health Information, and Personal 
Information is not feasible or opts not to require the return or destruction of such 
information, BUSINESS ASSOCIATE shall extend the protections, limitations, 
requirements, and other provisions of this Agreement to such information for so 
long as BUSINESS ASSOCIATE maintains such information. STATE 
understands that BUSINESS ASSOCIATE’s need to maintain portions of the 
Protected Health Information in records of actuarial determinations and for other 
archival purposes related to memorializing advice provided, can render return or 
destruction infeasible.  

e. The provisions of this Section 8 shall apply with respect to all terminations of this 
Agreement, for any reason whatsoever, and to any and all Protected Health 
Information, Electronic Protected Health Information, and Personal Information 
in the possession or control of any and all agents and subcontractors of 
BUSINESS ASSOCIATE.  

 
12. Miscellaneous 
  

a.  Regulatory References.  A reference in this Agreement to a section in the Privacy 
and Security Laws means the section in effect or as amended.  

b.  Amendment.  BUSINESS ASSOCIATE and STATE agree to take all actions 
necessary to amend this Agreement in order for STATE to comply with the 
requirements of the Privacy Rule, Security Rule, HIPAA, ARRA, and/or any 
other Federal or State law that is determined to apply to the Protected Health 
Information, Electronic Protected Health Information, or Personal Information 
covered by this Agreement. All amendments shall be in writing and executed by 
both parties.  

c.  Survival.  The respective rights and obligations of STATE and BUSINESS 
ASSOCIATE under Sections 3, 5, and 8 above, shall survive the termination of 
this Agreement.  

d.  Interpretation.  In the event of an inconsistency between the provisions of this 
Agreement and mandatory provisions of the Privacy and Security Laws, as 
amended, the Privacy and Security Laws shall control. Where provisions of this 
Agreement are different than those mandated in the Privacy or Security Laws, but 
are nonetheless permitted by the Privacy or Security Laws, the provisions of this 
Agreement shall control. Any ambiguity in this Agreement shall be resolved to 
permit STATE to comply with the Privacy and Security Laws.  
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e.  Third Parties.  This Agreement is solely between BUSINESS ASSOCIATE and 
the STATE, and may be enforced only by BUSINESS ASSOCIATE or the 
STATE. This Agreement shall not be deemed to create any rights in any third 
parties or to create any obligations or liabilities of BUSINESS ASSOCIATE or 
the STATE to any third party.  

 
 

HAWAI‘I EMPLOYER-UNION HEALTH BENEFITS 
TRUST FUND (“STATE”)  
 
 
By _________________________________  

Its Acting Administrator 
 
  

Date: __________________________, 2013 
 
[name of business associate] 
 (“BUSINESS ASSOCIATE”)  
 
 
By _________________________________  

 
Its ___________________________ 
 
 

Date: __________________________, 2013 
 
 
 
 

APPROVED AS TO FORM: 
 
 
 

_______________________________  
Deputy Attorney General 
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CHAPTER 87A 

HAWAII EMPLOYER-UNION HEALTH BENEFITS TRUST FUND 

Part I.  General Provisions 

Section 

 87A-1 Definitions 

Part II.  Board of Trustees 

 87A-5 Composition of board 

 87A-6 Term of a trustee; vacancy 

 87A-7 Chair, vice-chair, and secretary-treasurer 

 87A-8 Compensation and expenses 

 87A-9 Legal adviser 

 87A-10 Meetings; notice 

 87A-11 Quorum; board actions; voting 

 87A-12 Records and minutes 

Part III.  Board Powers and Duties 

 87A-15 Administration of the fund 

 87A-16 Health benefits plan; carriers 

 87A-17 Group life insurance benefits or group life insurance 

program 

 87A-18 Long-term care benefits plan; carrier or third-party 

administrator 

 87A-19 Plans for part-time, temporary, and seasonal or casual 

employees 

 87A-20 Repealed 

 87A-21 Eligibility 

 87A-22 Benefits plan information and enrollment 

 87A-23 Health benefits plan supplemental to medicare 

 87A-24 Other powers 

 87A-25 Other duties 

 87A-26 Rules; policies, standards, and procedures 

Part IV.  Trust Fund 

 87A-30 Hawaii employer-union health benefits trust fund; 

establishment 

  87A-31 Trust fund; purpose 

87A-31.5 Employer contributions irrevocable 

 87A-32 State and county contributions; active employees 

 87A-33 State and county contributions; retired employees 

87A-33.5 State and county contribution; reimbursement for 

 retired employees 

 87A-34 State and county contributions; retired employees with 

fewer than ten years of service 

 87A-35 State and county contributions; employees hired after 

June 30, 1996, but before July 1, 2001, and retired 
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 with fewer than twenty-five years of service 

 87A-36 State and county contributions; employees hired after 

June 30, 2001, and retired 

 87A-37 Group life insurance benefits plans for retired 

employees; contributions 

 87A-38 State and county contributions not considered wages or 

salary 

 87A-39 Reimbursement for state contributions 

 87A-40 Employee-beneficiary contributions; health benefit 

plans 

 87A-41 Employee-beneficiary or qualified-beneficiary 

contributions; long-term care benefits plan 

 87A-42 Other post-employment benefits trust 

Cross References 

 Hawaii health authority, see chapter 322H. 

Case Notes 

  This chapter's use of general trust language does not impose 

upon the trustees all of the common law fiduciary duties; 

although this chapter does not use "discretion" in requiring the 

board to decide upon the structure of the health benefits plan, 

the legislature clearly intended that the board have broad 

discretion in its design; where trustees expressed concern 

regarding the impact a change to a three- or four-tier structure 

would have on the collective bargaining process, and also 

determined that the two-tiered structure would have a negative 

impact on the smallest percentage of plan participants, trustees 

did not abuse their discretion.  115 H. 126, 165 P.3d 1027. 

  The words "similarly situated beneficiary not eligible for 

medicare", as those words are used in §87A-23(1), or "similarly 

situated employee-beneficiary not eligible for medicare", as 

those words are used in §87A-23(3), invoke a comparison between 

medicare eligible retirees and retirees who do not qualify for 

medicare; thus, this chapter does not require the board of the 

employer-union health benefits trust fund to provide health 

benefits plans to retirees whose benefits "reasonably 

approximate" those benefits provided to active employees.  122 

H. 402, 228 P.3d 282. 

PART I.  GENERAL PROVISIONS 

§87A-1  Definitions.  As used in this chapter:

"Board" means the board of trustees of the Hawaii employer-

union health benefits trust fund described in section 87A-5. 
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     "Carrier" means a voluntary association, corporation, 

partnership, or organization engaged in providing, paying for, 

arranging for, or reimbursing the cost of, health benefits or 

long-term care benefits under group insurance contracts. 

     "Contribution" means money payments made to the fund by the 

State, the counties, an employee-beneficiary, or a qualified-

beneficiary. 

     "County" means the counties of Hawaii, Honolulu, Kauai, and 

Maui, including their respective boards of water supply and 

other quasi-independent boards, commissions, and agencies. 

     "Credited service" means service as an officer or employee 

paid by the State or county, service during the period of leave 

of absence or exchange if the individual is paid by the State or 

county during the leave of absence or exchange, and service 

during the period of unpaid leave of absence or exchange if the 

individual is engaged in the performance of a governmental 

function or if the unpaid leave of absence is an approved leave 

of absence for professional improvement. 

     "Dependent-beneficiary" means an employee-beneficiary's: 

     (1)  Spouse; 

     (2)  Unmarried child deemed eligible by the board, 

including a legally adopted child, stepchild, foster 

child, or recognized natural child who lives with the 

employee-beneficiary; and 

     (3)  Unmarried child regardless of age who is incapable of 

self-support because of a mental or physical 

incapacity, which existed prior to the unmarried 

child's reaching the age of nineteen years. 

     "Employee" means an employee or officer of the State, 

county, or legislature, 

     (1)  Including:  

         (A)  An elective officer; 

          (B)  An officer or employee under an authorized leave 

of absence; 

         (C)  An employee of the Hawaii national guard although 

paid from federal funds; 

         (D)  A retired member of the employees' retirement 

system; the county pension system; or the police, 

firefighters, or bandsmen pension system of the 

State or county; 

         (E)  A salaried and full-time member of a board, 

commission, or agency appointed by the governor 

or the mayor of a county; and 

         (F)  A person employed by contract for a period not 

exceeding one year, where the director of human 

resources development, personnel services, or 

civil service has certified that the service is 
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essential or needed in the public interest and 

that, because of circumstances surrounding its 

fulfillment, personnel to perform the service 

cannot be obtained through normal civil service 

recruitment procedures, 

     (2)  But excluding: 

         (A)  A designated beneficiary of a retired member of 

the employees' retirement system; the county 

pension system; or the police, firefighters, or 

bandsmen pension system of the State or county; 

         (B)  Except as allowed under paragraph (1)(F), a person 

employed temporarily on a fee or contract basis; 

and 

         (C)  A part-time, temporary, and seasonal or casual 

employee. 

     "Employee-beneficiary" means: 

     (1)  An employee; 

     (2)  The beneficiary of an employee who is killed in the 

performance of the employee's duty; 

     (3)  An employee who retired prior to 1961; 

     (4)  The beneficiary of a retired member of the employees' 

retirement system; a county pension system; or a 

police, firefighters, or bandsmen pension system of 

the State or a county, upon the death of the retired 

member; 

     (5)  The surviving child of a deceased retired employee, if 

the child is unmarried and under the age of nineteen; 

or 

     (6)  The surviving spouse of a deceased retired employee, 

if the surviving spouse does not subsequently remarry; 

provided that the employee, the employee's beneficiary, or the  

beneficiary of the deceased retired employee is deemed eligible 

by the board to participate in a health benefits plan or long-

term care benefits plan under this chapter. 

     "Fund" means the Hawaii employer-union health benefits 

trust fund established in section 87A-30. 

     "Health benefits plan" means: 

     (1)  A group insurance contract or service agreement that 

may include medical, hospital, surgical, prescribed 

drugs, vision, and dental services, in which a carrier 

agrees to provide, pay for, arrange for, or reimburse 

the cost of the services as determined by the board; 

or 

     (2)  A similar schedule of benefits established by the 

board and provided through the fund on a self-insured 

basis. 

     "Long-term care benefits plan" means: 
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(1)  A group insurance contract or service agreement in 

which a carrier agrees to provide, pay for, arrange 

for, or reimburse the cost of long-term care benefits 

as determined by the board; or 

(2)  A similar schedule of benefits established by the 

board and provided through the fund on a self-insured 

basis. 

"Part-time, temporary, and seasonal or casual employee" 

means a person employed for fewer than three months or whose 

employment is less than one-half of a full-time equivalent 

position. 

"Periodic charge" means the periodic payment by the board 

to a carrier for any health benefits plan or long-term care 

benefits plan. 

"Qualified-beneficiary" means, for purposes of the long-

term care benefits plan, a former employee or an employee who is 

not eligible for benefits due to a reduction in work hours, 

including the spouse, divorced spouse, parents, grandparents, 

in-law parents, and in-law grandparents of an employee or 

retiree; provided that the beneficiary was enrolled in the plan 

before the employee or former employee became ineligible for 

benefits. 

"State agency" includes the office of Hawaiian affairs. 

"Trustee" means a trustee of the board of trustees of the 

Hawaii employer-union health benefits trust fund, as described 

in section 87A-5. [L 2001, c 88, pt of §1; am L 2003, c 152, §1; 

am L 2012, c 36, §1] 

PART II.  BOARD OF TRUSTEES 

§87A-5  Composition of board.  [See explanatory note

below.]  The board of trustees of the employer-union health 

benefits trust fund shall consist of ten trustees appointed by 

the governor in accordance with the following procedure: 

(1)  Five trustees, one of whom shall represent retirees, 

to represent employee-beneficiaries and to be selected 

as follows: 

(A)  Three trustees shall be appointed from a list of 

two nominees per trustee selected by each of the 

three exclusive representative organizations that 

have the largest number of employee-

beneficiaries; 

(B)  One trustee shall be appointed from a list of two 

nominees selected by mutual agreement of the 

remaining exclusive employee representative 

organizations; and 
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         (C)  One trustee representing retirees shall be 

appointed from a list of two nominees selected by 

mutual agreement of all eligible exclusive 

representatives; and 

     (2)  Five trustees to represent public employers. 

     Section 26-34 shall not apply to board member selection and 

terms.  Notwithstanding any other provision of this section, no 

exclusive representative of a bargaining unit that sponsors or 

participates in a voluntary employee beneficiary association 

shall be eligible to select nominees or to be represented by a 

trustee on the board. 

     As used in this section, the term "exclusive 

representative" shall have the same meaning as in section 89-2. 

[L 2001, c 88, pt of §1; am L 2005, c 250, §1] 

  

Explanatory Note 

  

  L 2005, c 250 amendment.  The legislature concluded that the 

governor's proclamation indicating the governor's intent to 

return H.B. No. 1548 was constitutionally defective and that 

said measure became law.  On July 13, 2005, the legislature 

assigned Act 250 to H.B. No. 1548.  The attorney general has 

taken the position that H.B. No. 1548 did not become law. 

 
§87A-6  Term of a trustee; vacancy.  [See explanatory note 

below.]  The term of office of each trustee shall be four years; 

provided that a trustee may be reappointed for one additional 

consecutive four-year term. 

     A vacancy on the board shall be filled in the same manner 

as the trustee who vacated that position was nominated or 

appointed; provided that the criteria used for nominating or 

appointing the successor shall be the same criteria used for 

nominating or appointing the person's predecessor; provided 

further that vacancies on the board for each trustee position 

representing retirees and employee-beneficiaries appointed under 

section 87A-5(1)(A) and (B) shall be filled by appointment of 

the governor as follows: 

     (1)  If a vacancy occurs in one of the trustee positions 

described in section 87A-5(1)(A), then the vacancy 

shall be appointed from a list of two nominees 

submitted by the exclusive employee representative 

from among the three largest exclusive employee 

representatives that does not have a trustee among the 

three trustee positions; 

     (2)  If a vacancy occurs in a trustee position described in 

section 87A-5(1)(B), then the vacancy shall be 

appointed from a list of two nominees submitted by 
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mutual agreement of the exclusive employee 

representatives described in section 87A-5(1)(B); and 

     (3)  If a vacancy occurs in the retiree position described 

in section 87A-5(1)(C), then the vacancy shall be 

appointed from a list of two nominees submitted by 

mutual agreement of all eligible exclusive employee 

representatives. 

     If by the end of a trustee's term the trustee is not 

reappointed or the trustee's successor is not appointed, the 

trustee shall serve until the trustee's successor is appointed. 

[L 2001, c 88, pt of §1; am L 2005, c 250, §2] 

  

Explanatory Note 

  

  L 2005, c 250 amendment.  The legislature concluded that the 

governor's proclamation indicating the governor's intent to 

return H.B. No. 1548 was constitutionally defective and that 

said measure became law.  On July 13, 2005, the legislature 

assigned Act 250 to H.B. No. 1548.  The attorney general has 

taken the position that H.B. No. 1548 did not become law. 

 
[§87A-7]  Chair, vice-chair, and secretary-treasurer.  The 

trustees shall elect from among the members a chair, a vice-

chair, and a secretary-treasurer. [L 2001, c 88, pt of §1] 

 

[§87A-8]  Compensation and expenses.  Each trustee shall serve 

without compensation, but the trustees may be reimbursed from 

the fund for any reasonable expenses incurred in carrying out 

the purposes of the fund. [L 2001, c 88, pt of §1] 

 

[§87A-9]  Legal adviser.  The attorney general shall serve as 

legal adviser to the board and shall provide legal 

representation for the Hawaii employer-union health benefits 

trust fund. [L 2001, c 88, pt of §1] 

 

[§87A-10]  Meetings; notice.  Meetings may be scheduled, and 

notice of meetings shall be provided as follows: 

     (1)  The chairperson may call a meeting of the board at any 

time by giving at least six calendar days' written 

notice of the time and place of the meeting to all 

trustees; and  

     (2)  A majority of the trustees may call a meeting of the 

board by giving at least ten calendar days' written 

notice of the time and place to all other trustees. [L 

2001, c 88, pt of §1] 
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[§87A-11]  Quorum; board actions; voting.  (a)  Six trustees, 

three of whom represent the public employer and three of whom 

represent employee-beneficiaries, shall constitute a quorum for 

the transaction of business. 

     (b)  Trustees representing the public employers shall 

collectively have one vote.  Trustees representing the employee-

beneficiaries shall collectively have one vote. 

     For any vote of the trustees representing the public 

employers to be valid, three of these trustees must concur to 

cast such a vote.  In the absence of such concurrence, the 

trustees representing the public employers shall be deemed to 

have abstained from voting. 

     For any vote of the trustees representing the employee-

beneficiaries to be valid, three of these trustees must concur 

to cast such a vote.  In the absence of such concurrence, the 

trustees representing the employee-beneficiaries shall be deemed 

to have abstained from voting. 

     An abstention shall not be counted as either a vote in 

favor or against a matter before the board. 

     (c)  Any action taken by the board shall be by the 

concurrence of at least two votes.  In the event of a tie vote 

on any motion, the motion shall fail.  Upon the concurrence of 

six trustees, the board shall participate in dispute resolution. 

[L 2001, c 88, pt of §1] 

 

[§87A-12]  Records and minutes.  The board shall keep records 

and minutes of all meetings of the board. [L 2001, c 88, pt of 

§1] 

 

PART III.  BOARD POWERS AND DUTIES 

  

     [§87A-15]  Administration of the fund.  The board shall 

administer and carry out the purpose of the fund.  Health and 

other benefit plans shall be provided at a cost affordable to 

both the public employers and the public employees. [L 2001, c 

88, pt of §1] 

 

[§87A-16]  Health benefits plan; carriers.  (a)  The board shall 

establish the health benefits plan or plans, which shall be 

exempt from the minimum group requirements of chapter 431. 

     (b)  The board may contract for health benefits plans or 

provide health benefits through a noninsured schedule of 

benefits. [L 2001, c 88, pt of §1] 

 

[§87A-17]  Group life insurance benefits or group life insurance 

program.  The board may provide benefits under a group life 
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insurance benefits program or group life insurance program to 

employees. [L 2001, c 88, pt of §1] 

 

§87A-18  Long-term care benefits plan; carrier or third-party 

administrator.  (a)  The board may establish a long-term care 

benefits plan or plans for employee-beneficiaries; the spouses, 

parents, grandparents, in-law parents, and in-law grandparents 

of employee-beneficiaries; and qualified-beneficiaries.  The 

plan or plans shall be at no cost to employers and shall comply 

with article 10H of chapter 431. 

     (b)  Notwithstanding any other law to the contrary, long-

term care benefits shall be available only to: 

     (1)  Employee-beneficiaries and their spouses, parents, and 

grandparents; 

     (2)  Employee-beneficiary in-law parents and grandparents; 

and 

     (3)  Qualified-beneficiaries who enroll between the ages of 

twenty and eighty-five, 

who comply with the plan's age, enrollment, medical 

underwriting, and contribution requirements. 

     (c)  The board may contract with a carrier to provide fully 

insured benefits or with a third-party administrator to 

administer self-insured benefits. [L 2001, c 88, pt of §1; am L 

2004, c 216, §14] 

 

[§87A-19]  Plans for part-time, temporary, and seasonal or 

casual employees.  (a)  The board may offer medical, hospital, 

or surgical benefits plans to part-time, temporary, and seasonal 

or casual employees at no cost to the employers.  The board may 

determine eligibility for part-time, temporary, and seasonal or 

casual employees by rules exempt from chapter 91 as provided in 

section 87A-26. 

     (b)  The board shall establish the medical, hospital, or 

surgical benefits plan or plans, which shall be exempt from the 

minimum group requirements of article 10A of chapter 431.  The 

medical, hospital, or surgical benefits plan or plans shall 

provide, pay for, arrange for, or reimburse the cost of medical, 

hospital, or surgical services, and may include prescribed 

hospital in-patient and out-patient service and medical 

benefits. 

     (c)  The board may contract for the medical, hospital, or 

surgical benefits plan or plans.  Each part-time, temporary, and 

seasonal or casual employee enrolled for medical, hospital, or 

surgical benefits shall pay monthly contributions directly to 

the board's designated carriers.  The monthly contributions may 

include the carrier's administrative costs. [L 2001, c 88, pt of 

§1] 
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§87A-20  REPEALED.  L 2004, c 216, §45. 

 

[§87A-21]  Eligibility.  (a)  The board shall establish 

eligibility criteria to determine who can qualify as an 

employee-beneficiary, dependent-beneficiary, or qualified-

beneficiary, consistent with the provisions of this chapter. 

     (b)  A retired member of the employees' retirement system; 

a county pension system; or a police, firefighters, and bandsmen 

pension system of the State or county, shall be eligible to 

qualify as an employee-beneficiary: 

     (1)  Regardless of whether the retired member was actively 

employed by the State or county at the time of the 

retired employee's retirement; and 

     (2)  Without regard to the date of the retired member's 

retirement. 

     (c)  A dependent of a retired member shall be eligible to 

qualify as an employee-beneficiary or dependent-beneficiary: 

     (1)  Regardless of whether the retired member was actively 

employed by the State or county at the time of the 

retired employee's retirement; and 

     (2)  Without regard to the date of the retired member's 

retirement. [L 2001, c 88, pt of §1] 

  

Case Notes 

  

  A retired employee's health benefits that are included in a 

health benefits plan falls within the constitutional protection 

contemplated by article XVI, §2 of the Hawaii constitution 

inasmuch as subsection (b) clearly and unambiguously conditions 

a retired state or county government employee's eligibility for 

health benefits on, inter alia, being a retired member of the 

employees' retirement system.  122 H. 402, 228 P.3d 282. 

 

[§87A-22]  Benefits plan information and enrollment.  (a)  The 

board shall make information summarizing approved benefits plans 

available to each employee-beneficiary.  The information shall, 

to the extent reasonably possible, be distributed to each 

employee-beneficiary at the same time and in the same manner. 

     (b)  The board shall establish conditions and procedures 

for benefits plan enrollment. [L 2001, c 88, pt of §1] 

 

§87A-23  Health benefits plan supplemental to medicare.  The 

board shall establish a health benefits plan, which takes into 

account benefits available to an employee-beneficiary and spouse 

under medicare, subject to the following conditions: 
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     (1)  There shall be no duplication of benefits payable 

under medicare.  The plan under this section, which 

shall be secondary to medicare, when combined with 

medicare and any other plan to which the health 

benefits plan is subordinate under the National 

Association of Insurance Commissioners' coordination 

of benefit rules, shall provide benefits that 

approximate those provided to a similarly situated 

beneficiary not eligible for medicare; 

     (2)  The State, through the department of budget and 

finance, and the counties, through their respective 

departments of finance, shall pay to the fund a 

contribution equal to an amount not less than the 

medicare part B premium, for each of the following who 

are enrolled in the medicare part B medical insurance 

plan:  (A) an employee-beneficiary who is a retired 

employee, (B) an employee-beneficiary's spouse while 

the employee-beneficiary is living, and (C) an 

employee-beneficiary's spouse, after the death of the 

employee-beneficiary, if the spouse qualifies as an 

employee-beneficiary.  For purposes of this section, a 

"retired employee" means retired members of the 

employees' retirement system; county pension system; 

or a police, firefighters, or bandsmen pension system 

of the State or a county as set forth in chapter 88.  

If the amount reimbursed by the fund under this 

section is less than the actual cost of the medicare 

part B medical insurance plan due to an increase in 

the medicare part B medical insurance plan rate, the 

fund shall reimburse each employee-beneficiary and 

employee-beneficiary's spouse for the cost increase 

within thirty days of the rate change.  Each employee-

beneficiary and employee-beneficiary's spouse who 

becomes entitled to reimbursement from the fund for 

medicare part B premiums after July 1, 2006, shall 

designate a financial institution account into which 

the fund shall be authorized to deposit 

reimbursements.  This method of payment may be waived 

by the fund if another method is determined to be more 

appropriate; 

     (3)  The benefits available under this plan, when combined 

with benefits available under medicare or any other 

coverage or plan to which this plan is subordinate 

under the National Association of Insurance 

Commissioners' coordination of benefit rules, shall 

approximate the benefits that would be provided to a 
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similarly situated employee-beneficiary not eligible 

for medicare; 

     (4)  All employee-beneficiaries or dependent-beneficiaries 

who are eligible to enroll in the medicare part B 

medical insurance plan shall enroll in that plan as a 

condition of receiving contributions and participating 

in benefits plans under this chapter.  This paragraph 

shall apply to retired employees, their spouses, and 

the surviving spouses of deceased retirees and 

employees killed in the performance of duty; and 

     (5)  The board shall determine which of the employee-

beneficiaries and dependent-beneficiaries, who are not 

enrolled in the medicare part B medical insurance 

plan, may participate in the plans offered by the 

fund. [L 2001, c 88, pt of §1; am L 2003, c 111, §1; 

am L 2006, c 39, §1] 

  

Case Notes 

  

  The words "similarly situated beneficiary not eligible for 

medicare", as those words are used in paragraph (1), or 

"similarly situated employee-beneficiary not eligible for 

medicare", as those words are used in paragraph (3), invoke a 

comparison between medicare eligible retirees and retirees who 

do not qualify for medicare; thus, this chapter does not require 

the board of the employer-union health benefits trust fund to 

provide health benefits plans to retirees whose benefits 

"reasonably approximate" those benefits provided to active 

employees.  122 H. 402, 228 P.3d 282. 

 

§87A-24  Other powers.  In addition to the power to administer 

the fund, the board may: 

     (1)  Collect, receive, deposit, and withdraw money on 

behalf of the fund; 

     (2)  Invest moneys in the same manner specified in section 

88-119(1)(A), (1)(B), (1)(C), (2), (3), (4), (5), (6), 

and (7); 

     (3)  Hold, purchase, sell, assign, transfer, or dispose of 

any securities or other investments of the fund, as 

well as the proceeds of those investments and any 

money belonging to the fund; 

     (4)  Appoint, and at pleasure dismiss, an administrator and 

other fund staff.  The administrator and staff shall 

be exempt from chapter 76 and shall serve under and at 

the pleasure of the board; 
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     (5)  Make payments of periodic charges and pay for 

reasonable expenses incurred in carrying out the 

purposes of the fund; 

     (6)  Contract for the performance of financial audits of 

the fund and claims audits of its insurance carriers; 

     (7)  Retain auditors, actuaries, investment firms and 

managers, benefit plan consultants, or other 

professional advisors to carry out the purposes of 

this chapter; 

     (8)  Establish health benefits plan and long-term care 

benefits plan rates that include administrative and 

other expenses necessary to effectuate the purposes of 

the fund; and 

     (9)  Require any department, agency, or employee of the 

State or counties to furnish information to the board 

to carry out the purposes of this chapter. [L 2001, c 

88, pt of §1; am L 2004, c 216, §15] 

 

[§87A-25]  Other duties.  The board shall: 

     (1)  Authorize charges and payments from the fund only upon 

vouchers countersigned by the chairperson and any 

other person designated by the board; 

     (2)  Maintain accurate records and accounts of all 

financial transactions of the fund that shall be 

audited annually and summarized in an annual report to 

the governor and legislature; 

     (3)  Maintain suitable and adequate records and provide 

information requested by State and county employers as 

necessary to carry out the purpose of the fund;  

     (4)  Procure fiduciary liability insurance and error and 

omissions coverage for all trustees; and 

     (5)  Procure a fidelity bond of a reasonable amount for the 

chairperson and any other person authorized to handle 

fund moneys. [L 2001, c 88, pt of §1] 

 

[§87A-26]  Rules; policies, standards, and procedures.  (a)  The 

board may adopt rules for the purposes of this chapter. Rules 

shall be adopted without regard to chapter 91.  Rulemaking 

procedures shall be adopted by the board and shall minimally 

provide for: 

     (1)  Consultation with employers and affected employee 

organizations with regard to proposed rules; 

     (2)  Adoption of rules at open meetings that permit the 

attendance of any interested persons; 

     (3)  Approval of rules by the governor; and 

     (4)  Filing of rules with the lieutenant governor. 

EXHIBIT D



14 

 
Updated 4/8/13 from Legislative Website dated 12/12/12 

     (b)  The board may also issue policies, standards, and 

procedures consistent with its rules. 

     (c)  The board may adopt rules, without regard to chapter 

91, governing dispute resolution procedures in the event of 

impasse in decision-making; provided that the rules shall be 

adopted with the concurrence of six trustees. [L 2001, c 88, pt 

of §1] 

 

PART IV.  TRUST FUND 

  

     §87A-30  Hawaii employer-union health benefits trust fund; 

establishment.  There is established outside the state treasury, 

a trust fund to be known as the "Hawaii Employer-Union Health 

Benefits Trust Fund".  The fund shall consist of contributions, 

interest, income, dividends, refunds, rate credits, and other 

returns.  It is hereby declared that any and all sums 

contributed or paid from any source to the fund created by this 

part, and all assets of the fund including any and all interest 

and earnings on the same, are and shall be held in trust by the 

board for the exclusive use and benefit of the employee-

beneficiaries and dependent-beneficiaries and shall not be 

subject to appropriation for any other purpose whatsoever.  The 

fund shall be under the control of the board and placed under 

the department of budget and finance for administrative 

purposes. [L 2001, c 88, pt of §1; am L 2006, c 57, §3] 

 

§87A-31  Trust fund; purpose.  (a)  The fund shall be used to provide 

employee-beneficiaries and dependent-beneficiaries with health and 

other benefit plans, and to pay administrative and other expenses of 

the fund.  All assets of the fund are and shall be dedicated to 

providing health and other benefits plans to the employee-

beneficiaries and dependent-beneficiaries in accordance with the terms 

of those plans and to pay administrative and other expenses of the 

fund, and shall be used for no other purposes except for those set 

forth in this section. 

     (b)  The fund, including any earnings on investments, and rate 

credits or reimbursements from any carrier or self-insured plan and 

any earning or interest derived therefrom, may be used to stabilize 

health and other benefit plan rates; provided that the approval of the 

governor and the legislature shall be necessary to fund administrative 

and other expenses necessary to effectuate these purposes. 

     (c)  The fund may be used to provide group life insurance 

benefits to employees to the extent that contributions are provided 

for group life insurance benefits in sections 87A-32 and 87A-37. 

     (d)  The fund may assist the State and the counties to implement 

and administer cafeteria plans authorized under Title 26 United States 

Code section 125, the Internal Revenue Code of 1986, as amended, and 

section 78-30. 
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 (e)  At the discretion of the board, some or all of the fund may 

be used as a reserve against or to pay the fund's future costs of 

providing health and other benefits plans established under sections 

87A-23 and 87A-37 and any other benefits plans the board establishes 

for retired employees and their beneficiaries.  The board may create 

separate funds within the fund for this purpose.  Each separate fund 

shall be subject to all of the provisions of this chapter. [L 2001, c 

88, pt of §1; am L 2006, c 57, §4] 

Revision Note 

  In subsection (d), reference to "section 78-30" substituted 

for "part II of chapter 78". 

[§87A-31.5]  Employer contributions irrevocable.  

Notwithstanding any law to the contrary, all of the monthly 

contributions that the State and counties make to the fund under 

sections 87A-32, 87A-33, 87A-34, 87A-35, 87A-36, and 87A-37, and 

all other contributions that the State and counties may make to 

the fund, shall be irrevocable; provided that this shall not 

preclude the fund from returning contributions or payments made 

by the State or any county under a mistake of fact within one 

year after the payment of the contributions or payments. [L 

2006, c 57, §2] 

[§87A-32]  State and county contributions; active employees. 

 (a)  The State, through the department of budget and finance, 

and the counties, through their respective departments of 

finance, shall pay to the fund a monthly contribution equal to 

the amount established under chapter 89C or specified in the 

applicable public sector collective bargaining agreements, 

whichever is appropriate, for each of their respective employee-

beneficiaries and employee-beneficiaries with dependent-

beneficiaries, which shall be used toward the payment of costs 

of a health benefits plan; provided that: 

(1)  The monthly contribution shall be a specified dollar 

amount; 

(2)  The monthly contribution shall not exceed the actual 

cost of a health benefits plan; 

(3)  If both husband and wife are employee-beneficiaries, 

the total contribution by the State or the county 

shall not exceed the monthly contribution for a family 

plan; and 

(4)  If the State or any of the counties establish 

cafeteria plans in accordance with Title 26, United 

States Code section 125, the Internal Revenue Code of 

1986, as amended, and section 78-30, the monthly 

contribution for those employee-beneficiaries who 
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participate in a cafeteria plan shall be made through 

the cafeteria plan, and the payments made by the State 

or counties shall include their respective 

contributions to the fund and their employee-

beneficiary's share of the cost of the employee-

beneficiary's health benefits plan. 

     (b)  The State, through the department of budget and 

finance, and the counties, through their respective departments 

of finance, shall pay to the fund a monthly contribution equal 

to the amount established under chapter 89C or specified in the 

applicable public sector collective bargaining agreement, 

whichever is applicable, for each of their respective employees, 

to be used toward the payment of group life insurance benefits 

for each employee. [L 2001, c 88, pt of §1] 

  

Revision Note 

  

  In subsection (a)(4), reference to "section 78-30" substituted 

for "part II of chapter 78". 

 

§87A-33  State and county contributions; retired employees.  

(a)  Notwithstanding any law to the contrary, this section shall 

apply to state and county contributions to the fund for: 

     (1)  The dependent-beneficiary of an employee who is killed 

in the performance of duty; 

     (2)  A dependent-beneficiary, upon the death of the 

employee-beneficiary, except as provided in section 

87A-36; 

     (3)  An employee-beneficiary who retired after June 30, 

1984, due to a disability falling within sections 88-

79 and 88-285; 

     (4)  An employee-beneficiary who retired before July 1, 

1984; 

     (5)  An employee-beneficiary who: 

         (A)  Was hired before July 1, 1996; 

         (B)  Retired after June 30, 1984; and 

         (C)  Who has ten years or more of credited service, 

excluding sick leave;  

     (6)  An employee-beneficiary who: 

         (A)  Was hired after June 30, 1996; and 

         (B)  Retired with twenty-five or more years of credited 

service, excluding sick leave, except as provided 

in section 87A-36; and 

     (7)  Employees who retired prior to 1961 and their 

dependent-beneficiaries. 

     (b)  Effective July 1, 2003, there is established a base 

monthly contribution for health benefit plans that the State, 
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through the department of budget and finance, and the counties, 

through their respective departments of finance, shall pay to 

the fund, up to the following: 

     (1)  $218 for each employee-beneficiary enrolled in 

supplemental medicare self plans; 

     (2)  $671 for each employee-beneficiary enrolled in 

supplemental medicare family plans; 

     (3)  $342 for each employee-beneficiary enrolled in non-

medicare self plans; and 

     (4)  $928 for each employee-beneficiary enrolled in non-

medicare family plans. 

     The monthly contribution by the State or county shall not 

exceed the actual cost of the health benefits plan or plans.  If 

both husband and wife are employee-beneficiaries, the total 

contribution by the State or county shall not exceed the monthly 

contribution for a supplemental medicare family or non-medicare 

family plan, as appropriate. 

     (c)  Effective July 1, 2004, there is established a base 

monthly contribution for health benefit plans that the State, 

through the department of budget and finance, and the counties, 

through their respective departments of finance, shall pay to 

the fund, up to the following: 

     (1)  $254 for each employee-beneficiary enrolled in 

supplemental medicare self plans; 

     (2)  $787 for each employee-beneficiary enrolled in 

supplemental medicare family plans; 

     (3)  $412 for each employee-beneficiary enrolled in non-

medicare self plans; and 

     (4)  $1,089 for each employee-beneficiary enrolled in non-

medicare family plans. 

     The monthly contribution by the State or county shall not 

exceed the actual cost of the health benefit plan or plans and 

shall not be required to cover increased benefits above those 

initially contracted for by the fund for plan year 2004-2005.  

If both husband and wife are employee-beneficiaries, the total 

contribution by the State or county shall not exceed the monthly 

contribution for a supplemental medicare family or non-medicare 

family plan, as appropriate. 

     (d)  The base composite monthly contribution shall be 

adjusted annually, beginning July 1, 2005.  The adjusted base 

composite monthly contribution for each new plan year (July 1 

until June 30) shall be calculated by increasing or decreasing 

the base composite monthly contribution in effect through the 

end of the previous plan year by the percentage increase or 

decrease in the medicare part B premium rate for those years, 

which percentage shall be calculated by dividing the medicare 

part B premium rate in effect at the beginning of the new plan 
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year by the rate in effect at the beginning of the previous plan 

year. 

     For the plan year beginning July 1, 2005, the adjusted base 

monthly contribution shall be computed using the actual 

contracted premium rate as of July 1, 2004, for medicare and 

non-medicare, self and family health benefits plans with the 

highest actual contracted premium rate as of July 1, 2004. 

     As used in this subsection, "medicare part B premium rate" 

means the rate published in the Federal Register each year on 

November 1 or on the business day closest to November 1 of each 

year after the medicare part B premium rate has been established 

by the Secretary of Health and Human Services and approved by 

the United States Congress. 

     (e)  The base composite monthly contribution shall be 

adjusted annually, beginning January 1, 2013.  The adjusted base 

composite monthly contribution for each new plan year (January 1 

until December 31) shall be calculated by increasing or 

decreasing the base composite monthly contribution in effect 

through the end of the previous plan year by the percentage 

increase or decrease in the medicare part B premium rate for 

those years, which percentage shall be calculated by dividing 

the medicare part B premium rate in effect at the beginning of 

the new plan year by the rate in effect at the beginning of the 

previous plan year. 

     For the plan year beginning January 1, 2013, the adjusted 

base monthly contribution shall be computed using the base 

composite monthly contribution as of July 1, 2012. 

      As used in this subsection, "medicare part B premium rate" 

means the rate published in the Federal Register each year on 

November 1 or on the business day closest to November 1 of each 

year after the medicare part B premium rate has been established 

by the United States Secretary of Health and Human Services and 

approved by the United States Congress. 

     (f)  If the board adopts a rate structure that provides for 

other than self and family rates for the health benefit plans, 

the base monthly contribution for the rate structure adopted by 

the board shall be adjusted to provide the equivalent 

underwriting cost as the base monthly contribution that is 

provided for in this section. [L 2001, c 88, pt of §1; am L 

2003, c 111, §2; am L 2007, c 26, §1; am L 2012, c 38, §1] 

 

[§87A-33.5]  State and county contribution; reimbursement for 

retired employees.  Effective July 1, 2007, an employee-

beneficiary who retires and relocates outside of the State shall 

be reimbursed for the premiums paid by the employee-beneficiary 

for a personal health insurance policy; provided that the board 

shall determine which employee-beneficiaries and what types of 
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personal health insurance policies shall be eligible for 

reimbursement and may set other conditions that shall be met for 

the employee-beneficiary to receive the reimbursements provided 

under this section. 

     The reimbursement shall be the lesser of: 

     (1)  The actual cost of the personal health insurance 

policy; or  

     (2)  The amount of the state or county contribution for the 

most comparable health benefits plan. 

     Reimbursements shall be paid by the fund on a quarterly 

basis upon the presentation of documentation that the premiums 

for the personal health insurance policy have been paid by the 

employee-beneficiary.  This section shall apply to all employee-

beneficiaries who retire and relocate outside of the State, 

regardless of their date of retirement. [L 2006, c 167, §1] 

 

[§87A-34]  State and county contributions; retired employees 

with fewer than ten years of service.  (a)  This section shall 

apply to state and county contributions to the fund for 

employees specified in paragraph (1)(E) of the definition of 

"employee" in section 87A-1 who: 

     (1)  Were hired on or before June 30, 1996; and 

     (2)  Retired after June 30, 1984, with fewer than ten years 

of credited service, excluding sick leave. 

     (b)  The State, through the department of budget and 

finance, and the counties, through their respective departments 

of finance, shall pay to the fund a monthly contribution equal 

to one-half of the base monthly contribution set forth under 

section 87A-33(b) for retired employees enrolled in medicare or 

non-medicare health benefits plans. If both husband and wife are 

employee-beneficiaries, the total contribution by the State or 

county shall not exceed the monthly contribution for 

supplemental medicare family or non-medicare family plan, as 

appropriate. [L 2001, c 88, pt of §1] 

 

§87A-35  State and county contributions; employees hired after 

June 30, 1996, but before July 1, 2001, and retired with fewer 

than twenty-five years of service.  (a)  This section shall 

apply to state and county contributions to the fund for 

employees who were hired after June 30, 1996, but before July 1, 

2001, and who retire with fewer than twenty-five years of 

credited service, excluding sick leave; provided that this 

section shall not apply to the following employees, for whom 

state and county contributions shall be made as provided by 

section 87A-33: 
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(1)  An employee hired prior to July 1, 1996, who transfers 

employment after June 30, 1996, and who cumulatively 

accrues at least ten years of credited service; and 

(2)  An employee hired prior to July 1, 1996, who has at 

least ten years of credited service prior to a break 

in service. 

For the purposes of this section: 

"Break in service" means to leave state or county 

employment for more than ninety calendar days before returning 

to state or county employment. 

"Transfer" means to leave state or county employment and 

return to state or county employment within ninety calendar 

days. 

(b)  For purposes of this section, if an employee leaves 

state or county employment and returns to state or county 

employment after June 30, 1996, upon retirement, the employee's 

years of service shall be computed in the same manner as set 

forth in chapter 88. 

(c)  The State, through the department of budget and 

finance, and the counties, through their respective departments 

of finance, shall pay to the fund: 

(1)  For retired employees enrolled in medicare or non-

medicare health benefit plans with ten or more years 

but fewer than fifteen years of service, a monthly 

contribution equal to one-half of the base monthly 

contribution set forth under section 87A-33(b); and 

(2)  For retired employees enrolled in medicare or non-

medicare health benefit plans with at least fifteen 

but fewer than twenty-five years of service, a monthly 

contribution of seventy-five per cent of the base 

monthly contribution set forth under section 87A-

33(b). 

If both husband and wife are employee-beneficiaries, the total 

contribution by the State or county shall not exceed the monthly 

contribution for a supplemental medicare family or non-medicare 

family plan, as appropriate. [L 2001, c 88, pt of §1; am L 2004, 

c 184, §1] 

§87A-36  State and county contributions; employees hired after

June 30, 2001, and retired.  (a)  This section shall apply to 

state and county contributions to the fund for employees hired 

after June 30, 2001, and who retired, except that this section 

shall not apply to the following employees, for whom state and 

county contributions shall be made as provided by section 87A-

35: 

(1)  An employee hired after June 30, 1996, and prior to 

July 1, 2001, who transfers employment after June 30, 
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2001, and who cumulatively accrues at least ten years 

of credited service; and 

     (2)  An employee hired after June 30, 1996, and prior to 

July 1, 2001, who has at least ten years of credited 

service prior to a break in service. 

     For purposes of this section: 

     "Break in service" means to leave state or county 

employment for more than ninety calendar days before returning 

to state or county employment. 

     "Transfer" means to leave state or county employment and 

return to state or county employment within ninety calendar 

days. 

     (b)  For purposes of this section, if an employee leaves 

state or county employment and returns to state or county 

employment after July 1, 2001, upon retirement, the employee's 

years of service shall be computed in the same manner as set 

forth in chapter 88. 

     (c)  The State, through the department of budget and 

finance, and the counties, through their respective departments 

of finance, shall pay to the fund: 

     (1)  For retired employees based on the self plan with ten 

or more years but fewer than fifteen years of service, 

a monthly contribution equal to one-half of the base 

medicare or non-medicare monthly contribution set 

forth under section 87A-33(b); 

     (2)  For retired employees based on the self plan with at 

least fifteen but fewer than twenty-five years of 

service, a monthly contribution equal to seventy-five 

per cent of the base medicare or non-medicare monthly 

contribution set forth under section 87A-33(b); 

     (3)  For retired employees based on the self plan with 

twenty-five or more years of service, a monthly 

contribution equal to one-hundred per cent of the base 

medicare or non-medicare monthly contribution set 

forth under section 87A-33(b); and 

     (4)  One-half of the monthly contributions for the 

employee-beneficiary or employee-beneficiary with 

dependent-beneficiaries upon the death of the 

employee, as defined in paragraph (1)(E) of the 

definition of "employee" in section 87A-1. 

     If both husband and wife are employee-beneficiaries, the 

total contribution by the State or county shall not exceed the 

monthly contribution for two supplemental medicare self or non-

medicare self plans, as appropriate. [L 2001, c 88, pt of §1; am 

L 2004, c 184, §2] 
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[§87A-37]  Group life insurance benefits plans for retired 

employees; contributions.  (a)  The State, through the 

department of budget and finance, and the counties, through 

their respective departments of finance, shall pay to the fund a 

base monthly contribution as set forth in subsection (b) for 

each retired employee enrolled in the fund's group life 

insurance benefits plan under section 87A-34, 87A-35, and 87A-

36. 

     (b)  Effective July 1, 2003, there is established a base 

monthly contribution of $4.16 for each retired employee enrolled 

in a group life insurance plan; provided that the monthly 

contribution shall not exceed the actual cost of the group life 

insurance benefits plan.  The base composite monthly 

contribution shall be adjusted annually beginning July 1, 2004.  

The adjusted base composite monthly contribution for each new 

plan year shall be calculated by increasing or decreasing the 

base composite monthly contribution in effect through the end of 

the previous plan year by the percentage increase or decrease in 

the medicare part B premium rate for those years.  The 

percentage shall be calculated by dividing the medicare part B 

premium rate in effect at the beginning of the new plan year by 

the rate in effect through the end of the previous plan year. 

     As used in this subsection, "medicare part B premium rate" 

means the rate published in the Federal Register each year on 

November 1 or on the business day closest to November 1 of each 

year after the medicare part B premium rate has been established 

by the Secretary of Health and Human Services and approved by 

the United States Congress. [L 2001, c 88, pt of §1] 

 

[§87A-38]  State and county contributions not considered wages 

or salary.  Contributions made by the State or the counties 

under this part shall not be considered wages or salary of an 

employee-beneficiary.  No employee-beneficiary shall have any 

vested right in or be entitled to receive any part of any 

contribution made to the fund. [L 2001, c 88, pt of §1] 

 

[§87A-39]  Reimbursement for state contributions.  (a)  All 

state agencies having control of funds other than the general 

fund shall reimburse the State for contributions made by the 

State pursuant to sections 87A-32, 87A-33, 87A-34, 87A-35, 87A-

36, and 87A-37 on account of agency employees whose compensation 

is paid in whole or part from funds other than the general fund. 

     (b)  All state and county agencies receiving federal funds, 

which may be expended for the purpose of replacing the 

contributions payable by the State to the fund, shall set aside 

a portion of the federal funds sufficient to reimburse the State 

for contributions made by the State pursuant to sections 87A-32, 
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87A-33, 87A-34, 87A-35, 87A-36, and 87A-37, on account of the 

employees in the agencies whose compensation is paid in whole or 

part from federal funds. [L 2001, c 88, pt of §1] 

 

[§87A-40]  Employee-beneficiary contributions; health benefit 

plans.  (a)  Each employee-beneficiary shall make a monthly 

contribution to the fund amounting to the difference between the 

monthly charge of the health benefits plan selected by the 

employee-beneficiary and the contribution made by the State or 

county for the employee-beneficiary to the fund.  Nothing in 

this section shall prohibit any employee-beneficiary from 

participating in a cafeteria plan authorized under Title 26 

United States Code section 125, Internal Revenue Code of 1986, 

as amended, and section 78-30. 

     (b)  During the period the health benefits plan selected by 

an employee-beneficiary is in effect, the employee-beneficiary, 

if allowed by law, shall authorize the employee-beneficiary's 

contribution to be withheld and transmitted to the fund monthly 

by the comptroller, employees' retirement system, or finance 

officer who disburses the employee-beneficiary's compensation, 

pension, or retirement pay.  If an employee-beneficiary's 

contribution to the fund is not withheld and transmitted to the 

fund, the employee-beneficiary shall pay the monthly 

contribution: 

     (1)  In the case of an employee-beneficiary who normally 

receives the employee-beneficiary's compensation from 

the comptroller or employees' retirement system, 

directly to the fund by the first day of each month; 

or 

     (2)  In the case of all other employee-beneficiaries, to 

the respective finance officer from whom the employee-

beneficiary normally receives compensation for 

transmittal to the fund by the first day of each 

month. 

     (c)  Notwithstanding subsection (a), an employee-

beneficiary's monthly contribution to the fund shall include the 

amount that would have been the employee-beneficiary's 

contribution if the employee-beneficiary had not elected to 

participate in the cafeteria plan. [L 2001, c 88, pt of §1] 

  

Revision Note 

  

  In subsection (a), reference to "section 78-30" substituted 

for "part II of chapter 78". 

 

[§87A-41]  Employee-beneficiary or qualified-beneficiary 

contributions; long-term care benefits plan.  (a)  During the 

EXHIBIT D



24 

 
Updated 4/8/13 from Legislative Website dated 12/12/12 

period the long-term care benefits plan is in effect, the 

employee-beneficiary, if allowed by law, shall authorize the 

employee-beneficiary's contribution to be withheld and 

transmitted to the fund monthly by the comptroller, employees' 

retirement system, or finance officer who disburses the 

employee-beneficiary's compensation, pension, or retirement 

pay.  If an employee-beneficiary's monthly contribution to the 

fund is not withheld and transmitted to the fund, the employee-

beneficiary shall pay the monthly contribution directly to the 

board's designated carrier or third-party administrator as 

specified by the board. 

     (b)  Qualified-beneficiaries shall pay monthly 

contributions directly to the board's designated carrier or 

third-party administrator as specified by the board. [L 2001, c 

88, pt of §1] 

 

[§87A-42]  Other post-employment benefits trust.  

Notwithstanding sections 87A-31 and 87A-31.5, the board, upon 

terms and conditions set by the board, may establish and 

administer a separate trust fund for the purpose of receiving 

employer contributions that will prefund other post-employment 

health and other benefit plan costs for retirees and their 

beneficiaries.  If a fund is established, it shall meet the 

requirements of the Government Accounting Standards Board 

regarding other post-employment benefits trusts.  Employer 

contributions to the separate trust fund shall be irrevocable, 

all assets of the fund shall be dedicated exclusively to 

providing health and other benefits to retirees and their 

beneficiaries, and assets of the fund shall not be subject to 

appropriation for any other purpose and shall not be subject to 

claims by creditors of the employers or the board or plan 

administrator.  The board's powers under section 87A-24 shall 

also apply to any fund established pursuant to this section. [L 

2012, c 304, §1] 

  

Note 

  

  Authorization to create fund requires Government Accounting 

Standards Board requirements.  L 2012, c 304, §2. 
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Exhibit F 
 

EUTF Annual Report and Financial Statements 
 
 
 

The EUTF Annual Report for fiscal year 2012-2013 includes the financial statements.   
 
This document is available at the EUTF website:   
 
http://eutf.hawaii.gov/reports/annual-reports/ 
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Approved by the Governor 

JUN  2 7 2013 
on 

HOUSE OF REPRESENTATIVES 
TWENTY-SEVENTH LEGISLATURE, 2013 
STATE OF HAWAII 

ORIGINAL ACT 22 6 

H.B. NO. 
65 
H.D. 2 
S.D. 2 
C.D. 1 

A BILL FOR AN ACT 

RELATING TO PRESCRIPTION DRUGS. 

BEITENACTEDBYTHELEGISLATUREOFTHESTATEOFHAWAII: 

	

1 	SECTION 1. The legislature finds that many pharmacy 

2 benefit managers and other prescription drug benefit plan 

3 providers impose certain requirements, including the requirement 

4 for beneficiaries to purchase prescription drugs from a mail 

5 order pharmacy. The legislature also finds that this 

6 requirement can create significant hardships on beneficiaries in 

7 rural areas. Recent cuts to post office hours in some neighbor 

8 island communities have increased delivery times for 

9 prescription mail orders. These factors may prevent 

10 beneficiaries from promptly obtaining urgently needed 

11 prescription drugs. Furthermore, many beneficiaries, especially 

12 senior citizens, trust and rely on face-to-face interactions 

13 with their local pharmacists, who are more familiar with a 

14 beneficiary's medical history and who can better assist with any 

15 questions relating to other prescription drugs, over-the-counter 

16 medications, or potentially dangerous drug interactions. 

	

17 	Mandating prescription drug purchases by mail order denies 

18 beneficiaries of this important interaction, takes away consumer 
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1 choice, and can create hardships for beneficiaries. 

2 Accordingly, the legislature concludes that beneficiaries should 

3 have the choice to purchase prescription drugs from a mail order 

4 pharmacy or a local retail pharmacy. 

	

5 	The purpose of this Act is to: 

	

6 	(1) Specify that an otherwise qualified retail community 

	

7 	 pharmacy that requests to enter into a contractual 

	

8 	 retail pharmacy network agreement shall be considered 

	

9 	 part of a pharmacy benefit manager's retail pharmacy 

	

10 	 network for purposes of a beneficiary's right to 

11 	 choose where to purchase covered prescription drugs; 

	

12 	(2) Require a prescription drug benefit plan, health 

	

13 	 benefits plan under chapter 87A, Hawaii Revised 

	

14 	 Statutes, or pharmacy benefit manager to permit 

	

15 	 beneficiaries to fill any covered prescription that 

	

16 	 may be obtained by mail order at any pharmacy of the 

	

17 	 beneficiary's choice within the pharmacy benefit 

	

18 	 manager's retail pharmacy network; 

	

19 	(3) Require a prescription drug benefit plan, health 

	

20 	 benefits plan under chapter 87A, Hawaii Revised 

21 	 Statutes, or pharmacy benefit manager to file an 

22 	 annual report with the insurance commissioner 
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1 
	

disclosing certain amounts, terms, and conditions 

	

2 
	

associated with a prescription drug benefit plan; and 

	

3 
	

(4) Require affected entities to submit a report to the 

	

4 
	

legislature no later than twenty days prior to the 

	

5 
	

convening of the regular sessions of 2014 and 2015. 

	

6 
	

SECTION 2. The Hawaii Revised Statutes is amended by 

7 adding a new chapter to be appropriately designated and to read 

8 as follows: 

	

9 	 "CHAPTER 

	

10 	 PRESCRIPTION DRUG BENEFITS 

	

11 	§ -1 Definitions. As used in this chapter, unless the 

12 context indicates otherwise: 

	

13 	"Beneficiary of a prescription drug benefit plan" or 

14 "beneficiary" means a person who is a member, subscriber, 

15 enrollee, or dependent of a member, subscriber, or enrollee of 

16 or otherwise covered under a prescription drug benefit plan.' 

	

17 	"Pharmacy benefit manager" means any person, business, or 

18 entity that performs pharmacy benefit management, including but 

19 not limited to a person or entity under contract with a pharmacy 

20 benefit manager to perform pharmacy benefit management on behalf 

21 of a managed care company, nonprofit hospital or medical service 
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1 organization, insurance company, third-party payor, or health 

2 program administered by the State. 

	

3 	"Pharmacy benefit manager's retail pharmacy network" means 

4 a retail pharmacy located and licensed in the State and 

5 contracted by the pharmacy benefit manager to sell prescription 

6 drugs to beneficiaries of a prescription drug benefit plan 

7 administered by the manager. 

	

8 	"Prescription drug benefit plan" means an accident and 

9 sickness insurance plan or health benefits plan that includes 

10 coverage for prescription drugs. For the purposes of this 

11 definition, a "health benefits plan" has the same meaning as in 

12 section 87A-1. ' 

	

13 	"Prescription drug benefit plan provider" means a person 

14 who provides prescription drug coverage as part of an accident 

15 and health or sickness insurance contract or other type of 

16 health insurance or benefits plan that is offered by the person 

17 and is subject to regulation under article 10A of chapter 431, 

18 chapter 432, or chapter 432D. 

	

19 	"Retail community pharmacy" means a pharmacy, permitted by 

20 the board of pharmacy pursuant to section 461-14, that is open 

21. to the public, dispenses prescription drugs to the general 

22 public, and makes available face-to-face consultations between 
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1 licensed pharmacists and the general public to whom prescription 

2 drugs are dispensed 

3 	§ -2 Retail community pharmacies; retail pharmacy. 

4 network; contractual agreements. (a) An otherwise qualified 

5 retail community pharmacy registered to do business in this 

6 State that requests to enter into a contractual retail pharmacy 

7 network agreement accepting the standard terms, conditions, 

8 formularies, or requirements relating to dispensing fees, 

9 payments, reimbursement amounts, or other pharmacy services 

10 shall be considered part of a pharmacy benefit manager's retail 

11 pharmacy network for purposes of a beneficiary's right to choose 

12 where to purchase covered prescription drugs under section 

13 	-3. 

14 	(b) It shall be a violation of this section for a 

15 prescription drug benefit plan, health benefits plan under 

16 chapter 87A, or pharmacy benefit manager to refuse to accept an 

17 otherwise qualified retail community pharmacy as part of a 

18 pharmacy benefit manager's retail pharmacy network. 

19 	(c) A contractual retail pharmacy network agreement 

20 entered into under this section shall be renewed annually, 

21 unless agreed to by the parties. If a prescription drug benefit 

22 plan, health benefits plan under chapter 87A, or pharmacy 

2013-2493 HB65 CD1 SMA-5.doc 

•11111111111111111111111111111111 

EXHIBIT G



Page 6 H.B. NO 65 
1-1.0.2 

• S.D. 2 
C.D. 1 

1 benefit manager who has entered into a contractual retail 

2 pharmacy network agreement with a retail community pharmacy 

3 considers such retail community pharmacy no longer otherwise 

4 qualified, the prescription drug benefit plan, health benefits 

5 plan under chapter 87A, or pharmacy benefit manager may appeal 

6 the retail community pharmacy's qualifications with the 

7 insurance commissioner. 

8 	(d) The insurance commissioner shall determine the 

9 standards and requirements necessary for a retail community 

10 pharmacy to be deemed "otherwise qualified" for purposes of this 

11 section. 

12 	S -3 Prescription drugs; beneficiary choice; mail order 

13 opt out. (a) If a retail community pharmacy enters into a 

14 contractual retail pharmacy network agreement pursuant to 

15 section 	-2, a prescription drug benefit plan, health benefits 

16 plan under chapter 87A, or pharmacy benefit manager .  shall permit 

17 each beneficiary, at the beneficiary's option, to fill any 

18 covered prescription that may be obtained by mail order at any 

19 retail community pharmacy of the beneficiary's choice within the 

20 pharmacy benefit manager's retail pharmacy network. 

21 	(b) A prescription drug benefit plan, health benefits plan 

22 under chapter 87A, or pharmacy benefit manager who has entered 

2013-2493 HS65 01 SMA-5.doc 
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1 into a contractual retail pharmacy network agreement with a 

2 retail community pharmacy shall not: 

3 	(1) Require a beneficiary to exclusively obtain any 

4 	 prescription from a mail order pharmacy; 

5 	(2) Impose upon a beneficiary utilizing the retail 

6 	 community pharmacy a copayment, fee, or other 

7 	 condition not imposed upon beneficiaries electing to 

	

8 	 utilize a mail order pharmacy; 

	

9 	(3) Subject any prescription dispensed by a retail 

	

10 	 community pharmacy to a beneficiary to a minimum or 

	

11 	 maximum quantity limit, length of script, restriction 

	

12 	 on refills, or requirement to obtain refills not 

	

13 	 imposed upon a mail order pharmacy; 

	

14 	(4) Require a beneficiary in whole or in part to pay for 

	

15 	 any prescription dispensed by a retail community 

	

16 	 pharmacy and seek reimbursement if the beneficiary is 

	

17 	 not required to pay for and seek reimbursement in the 

	

18 	 same manner for a prescription dispensed by a mail 

	

19 	 order pharmacy; 

	

20 	(5) Subject a beneficiary to any administrative 

	

21 	 requirement to use a retail community pharmacy that is 

	

22 	 not imposed upon the use of a mail order pharmacy; or 
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1 	(6) Impose any other term, condition, or requirement 

2 	 pertaining to the use of the services of a retail 

3 	 community pharmacy that materially and unreasonably 

4 	 interferes with or impairs the right of a beneficiary 

5 	 to obtain prescriptions from a retail community 

6 	 pharmacy of the beneficiary's choice. 

7 	S -4 Report to insurance commissioner. (a) No later 

8 than March 31 of each calendar year, each prescription drug 

9 benefit plan, health benefits plan under chapter 87A, and 

10 pharmacy benefit manager shall file with the insurance 

11 commissioner, in such form and detail as the insurance 

12 commissioner shall prescribe, a report for the preceding 

13 calendar year stating that the pharmacy benefit manager or 

14 prescription drug benefit plan is in compliance with this 

15 chapter. The report shall fully disclose the amount, terms, and 

16 conditions relating to copayments, reimbursement options, and 

17 other payments associated with a prescription drug benefit plan. 

18 	(b) The insurance commissioner shall review and examine 

19 records supporting the accuracy and completeness of the report 

20 and, no later than ninety days after the receipt of the report, 

21 shall make available to a purchaser of a prescription drug 

22 benefit plan and to any retail community pharmacy participating 
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1 in a retail pharmacy network under section 	-2 that provides 

2 benefits to beneficiaries of a prescription drug benefit plan a 

3 summary of the amount, terms, and conditions relating to 

4 copayments, reimbursement options, and other payments associated 

5 with a prescription drug benefit plan. 

6 	§ -5 Violations; penalties. (a) The insurance 

7 commissioner may assess a fine of up to $10,000 for each 

8 violation by a pharmacy benefit manager or prescription drug 

9 benefit plan provider who is in violation of section 	-2 

10 or 	- 3. In addition, the insurance commissioner may order the 

11 pharmacy benefit manager to take specific affirmative corrective 

12 action or make restitution. 

13 	(b) Failure of a pharmacy benefit manager to comply with a 

14 previously agreed upon contractual retail pharmacy network 

15 agreement pursuant to section 	- 2 or 	-3 shall be an unfair 

16 or deceptive act or practice as provided in section 431:13 - 102. 

17 	(c) A pharmacy benefit manager or prescription drug 

18 benefit plan provider may appeal any decision made by the 

19 insurance commissioner in accordance with chapter 91. 

20 	5 -6 Application. If this chapter or any provision of 

21 this chapter conflicts at any time with any federal law, then 

22 the federal law shall prevail and this chapter or the relevant 
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I provisions of this chapter shall become ineffective and invalid. 

2 The ineffectiveness or invalidity of this chapter or any of its 

3 provisions shall not affect any other provisions or applications 

4 of this chapter, which shall be given effect without the invalid 

5 provision or application, and to this end, the provisions of 

6 this chapter are severable. 

7 	§ -7 Rules. The insurance commissioner may adopt rules 

8 pursuant to chapter 91 to implement the requirements of this 

9 chapter." 

10 	SECTION 3. Chapter 87A, Hawaii Revised Statutes, is 

11 amended by adding a new section to be appropriately designated 

12 and to read as follows: 

13 	"507a- 	Prescription drugs; mail order opt out option.  A 

14 Hawaii employer-union health benefits trust fund health benefits 

15 plan shall permit each beneficiary to fill any covered  

16 prescription in accordance with chapter 	•0 

17 	SECTION 4. (a) Each pharmacy benefit manager, 

18 prescription drug benefit plan provider, and the Hawaii 

19 employer-union health benefits trust fund shall submit a report 

20 to the legislature no later than twenty days prior to the 

21 convening of the regular sessions of 2014 and 2015. 

22 	(b) Each report shall include: 
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1 
	

(1) The number of beneficiaries affected by the provisions 

	

2 
	

of this measure; 

	

3 
	

(2) The number of beneficiaries who opted out of a 

	

4 
	

requirement to purchase prescription drugs from a mail 

5 
	

order pharmacy or, in the case of a prescription drug 

	

6 
	

benefit plan subject to regulation under chapter 432D, 

7 
	

Hawaii Revised Statutes, the number of beneficiaries 

	

8 
	

who opt to purchase prescription drugs from a retail 

	

9 
	

community pharmacy; and 

	

10 
	

(3) The status of the report filed with the insurance 

	

11 
	

commissioner as required pursuant to section 	-4, 

	

12 
	

Hawaii Revised Statutes. 

	

13 
	

SECTION 5. This Act shall not apply to contracts 

14 negotiated between pharmacy benefit managers and community 

15 retail pharmacies with a rural pharmacy designation pursuant to 

16 federal law. 

	

17 	SECTION 6. If any provision of this Act, or the 

18 application thereof to any person or circumstance, is held 

19 invalid, the invalidity does not affect other provisions or 

20 applications of the Act that can be given effect without the 

21 invalid provision or application, and to this end the provisions 

22 of this Act are severable. 
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SECTION 7. New statutory material is underscored. 

2 	SECTION 8. This Act shall take effect upon its approval 

3 and shall apply to all prescription drug benefit plans issued, 

4 renewed, modified, altered, or amended on or after such 

5 effective date. 

APPROVED this 27 day of 	JUN 	, 2013 

at/rack 
GOVERNOR OF THE STATE OF HAWAII 
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